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G)i]rt of Appeals cf the District of polurobia 


No. 4951. 

Franklin E. Smith, Appellant, 


United States of America. 


Supreme Court of the District of Colujmbia. 
Criminal. No. 47410. 

United States of America, Plaintiff, 


Franklin E. Smith, Defendant. 


United States of America, 
District of Columbia, ss: 


Be it remembered. That in the Supreme Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, jthe following 
papers were filed and proceedings had, in the above-en¬ 
titled cause, to wit: 

1 Indictment. 


Filed in Open Court October 17, 1928. 

I 

I 

In the Supreme Court of the District of Columbia, Holding 
a Criminal Term, October Term, A. Dl 192^ 

i 

District of Columbia, ss : \ 

The Grand Jurors of the United States <^f America, in 
and for the District of Columbia aforesaid, u^on their oath, 
do present: | 

1—4951a 
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That one Franklin E. Smith, late of the District of Colum¬ 
bia aforesaid, on, to wit, the twenty-sixth day of September, 
in the year of our Lord one thousand nine hundred and 
twenty-eight, and at the District of Columbia aforesaid, 
contriving and intending to kill one Bessie L. Smith, felo¬ 
niously, wilfully and purposely and of his deliberate and 
premeditated malice, in and upon the said Bessie L. Smith, 
then and there being, did with force and violence make an 
assault; and that in making the said assault as aforesaid, 
he, the said Franklin E. Smith co contriving and intending 
to kill her, the said Bessie L. Smith, then and there felo¬ 
niously, wilfully, purposely and of his deliberate and pre¬ 
meditated malice, with both his hands about the neck and 
throat of’her, the said Bessie L. Smith then and there 
feloniously, wilfully and purposely and of his deliberate 
and premeditated malice did fix and fasten, and that he, 
the said Franklin E. Smith, with both his hands so as afore¬ 
said fixed and fastened about the neck and throat of her, 
the said Bessie L. Smith, then and there feloniously, wil¬ 
fully and purposely and of his deliberate and premeditated 
malice did choke and strangle, the said Bessie L. Smith, 
of which said choking and strangling she, the said Bessie 
L. Smith, then and there did die. 

And so the Grand Jurors aforesaid, upon their oath 
2 aforesaid, do say: 

That the said Franklin E. Smith, the said Bessie 
L. Smith, in the manner and by the means aforesaid, felo¬ 
niously, wilfully, purposely and of his deliberate and pre¬ 
meditated malice did kill and murder; against the form 
of the statute in such case made and provided, and against 
the peace and government of the said United States. 

Second Count. And the Grand Jurors aforesaid, upon 
their oath aforesaid, do further present: 

That the said Franklin E. Smith, on, to wit, the said 
twenty-sixth day of September, in the year of our Lord 
one thousand nine hundred and twenty-eight, and at the 
District of Columbia aforesaid, contriving and inten'ding 
to kill one Bessie L. Smith, feloniously, wilfully and pur¬ 
posely and of his deliberate and premeditated malice, in 
and upon the said Bessie L. Smith, then and there being, 
did with force and violence make an assault; and that in 
making the said assault as aforesaid, he, the said Franklin 
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i 

E. Smith so contriving and intending to kill her, the said 
Bessie L. Smith, then and there feloniously, wfilfully, pur¬ 
posely and of his deliberate and premeditated imalice, with 
both his hands about and over the nose and mlouth of her, 
the said Bessie L. Smith, then and there feloniously, wil¬ 
fully and purposely and of his deliberate and ^premeditated 
malice did fix and fasten, and that he, the said | Franklin E. 
Smith, with both his hands so as aforesaid fixed and 
fastened about and over the nose and mouth! of her, the 
said Bessie L. Smith, then and there felonioujsly, wilfully 
and purposely and of his deliberate and {premeditated 
malice did choke, smother and suffocate the said Bessie L. 
Smith, of which choking, smothering and suffj)cating, she, 
the said Bessie L. Smith, then and there did die. 

3 And so the Grand Jurors aforesaid] upon their 

oath aforesaid, do say: I 

That the said Franklin E. Smith, the saijd Bessie L. 
Smith, in the manner and by the means afopresaid, felo¬ 
niously, wilfully, purposely and of his deliberate and pre¬ 
meditated malice did kill and murder; against!the form of 
the statute in such case made and provided, and against 
the peace and government of the said United States. 

Third Count. And the Grand Jurors aforesaid, upon 
their oath aforesaid, do further present: 

That the said Franklin E. Smith, on, to wit] the twenty- 


sixth day of September, in the year of our Lojrd one thou¬ 
sand nine hundred and twenty-eight, and at the District 


of Columbia aforesaid, contriving and intendiipg to kill one 
Bessie L, Smith, feloniously, wilfully and purposely and 


of his deliberate and premeditated malice, in and upon the 
said Bessie L. Smith, then and there being, did with force 
and violence make an assault; and that in maljcing the said 
assault as aforesaid, he, the said Franklin E. Smith so con¬ 
triving and intending to kill her, the said Bessie L. Smith, 
then and there feloniously, wilfully, purposely and of his 


deliberate and premeditated malice, with both his hands 
about the neck and throat of her, the said Bessie L. Smith, 
and with both his hands about and over the no$e and mouth 
of her, the said Bessie L. Smith, then and there feloniously, 
wilfully and purposely and of his deliberate and premedi¬ 
tated malice, did fix and fasten, and that he, the said Frank¬ 
lin E. Smith, with both his hands so as aforesaid fiixed and 
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fastened about the neck and throat and about and over the 
nose and mouth of her, the said Bessie L. Smith, 

4 then and there feloniously, wilfully and purposely 
and of his deliberate and premeditated malice, did 

choke, strangle, smother and suffocate the said Bessie L. 
Smith, of which choking, strangling, smothering and suffo¬ 
cating, she, the said Bessie L. Smith, then and there did die. 

And so the Grand Jurors aforesaid, upon their oath 
aforesaid, do say: 

That the said Franklin E. Smith, the said Bessie L. mitlT, 
in the manner and by the means aforesaid, feloniously, 
wilfully, purposely and of his deliberate and premeditated 
malice did kill and murder; against the form of the statute 
in such case made and provided, and against the peace and 
government of the said United States. 

LEO A. ROVER, 

Attorney of the United States in 
and for the District of Columbia. 

(Endosed:) Criminal. No. 47410. United States vs. 
Franklin E. Smith. First degree murder. Witnesses: John 
C. Steele, Joseph D. Rogers, Bruce C. Black, M. P.; Joseph 
F. Waldron, M. P. A true bill. William E. Mothershead, 
Foreman. 

5 Memorandum. 

October 20,1928.—Arraigned: Plea “not guilty” entered. 
Supreme Court of the District of Columbia. 

Thursday, November 22", A. D. 1928. 

The Court resumes its session pursuant to adjournment, 
Mr. Chief Justice McCoy presiding. 

«*«•••# 

Come again the parties aforesaid, in manner as afore¬ 
said, and the same jury that was respited in this case 
yesterday; and thereupon after hearing the argument of 
Counsel, and the charge of the Court, the said jury retire 
to consider of their verdict, and returning into Court and 
being asked if they have agreed upon a verdict, upon their 
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oath say that the defendant Fra nklin E. Smith is guilty 
of Murder in the First Degree on the third count of the 
Indictment and by direction of the Court say I that the de¬ 
fendant is not guilty on the first and second counts of the 
Indictment; and thereupon upon motion of the defendant 
by his attorney, the said jury are polled and each and every 
member thereof upon his oath says that the ^defendant is 
guilty of Murder in the First Degree on thei third count 
of the Indictment; whereupon the defendant iis remanded 
to the Washington Asylum and Jail. 

Motion for New Trial. 

Filed November 26, 1928. | 

« # « • • • I • 

I 

Comes now the defendant, by his attorney, aind moves the 
Court to set aside the verdict of the jury rendered herein, 
and to grant him a new trial for the fallowing rea¬ 
sons : ! 

6 1. The verdict is contrary to law. ' 

2. The verdict is contrary to the evlidence. 

3. The verdict is contrary to the weight of! the evidence. 

4. The Court erred in permitting Newton 'Smith to tes¬ 
tify as a witness for the government because his real ad¬ 
dress appeared to be otherwise than as givjen in the list 
of witnesses served on the defendant. 

5. The Court erred in not requiring the government to 

elect as between counts one or two and threej of the indict¬ 
ment. i 

6. The Court erred in permitting Government exhibit 
#1 to be received in evidence over the objection and ex¬ 
ception of the defendant. 

7. The Court erred in admitting Government exhibit 
#2, (the confession) (a) without requiring the United 
States attorney to prove to the satisfaction of the Court 
that the statement was voluntary; (&) because the state¬ 
ment tended to show the commission of other offenses for 
which the defendant was not on trial; (c) ■without requir¬ 
ing the United States attorney to present jail of the •wit¬ 
nesses to the confession, three in number, to show all the 
circumstances under which the statement -wras made, and 


i 

i 

I 
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{d) because the corpus delicti had not been proved when 
statement was offered and received in evidence. 

8. The Court erred in permitting Dr. Hickling to testify 
over the objection and exception of the defendant. 

9. The Court erred in granting prayer #1, offered by 
the government, as amended by the Court, over the excep¬ 
tion of the defendant. 

10. The Court erred in refusing to grant prayer #3, 
offered by the defendant, to which refusal exception was 

taken. 

7 11. And for other reasons. 

E. EUSSEL KELLY, 
Attorney for Defendant. 


William H. Collins, Esq., 

Assistant United States Attorney, 

Washington, D. C. 

Sir: 

Please take notice that the foregoing motion will be called 
to the attention of Mr. Chief Justice McCoy on Saturday, 
December -1, 1928, at ten o’clock a. m., or as soon there¬ 
after as counsel may be heard. 

E. RUSSEL KELLY, 
Attorney for Defendant. 

Service of a copy of the foregoing motion acknowledged 
this 26 day of November, 1928. 

LEO A. ROVER, 

G., 

United States Attorney. 
Supreme Court of the District of Columbia. 

Tuesday, January 8", A. D. 1929. 

The Court resumes its session pursuant to adjournment, 
Mr. Chief Justice McCoy presiding. 

Now comes here the Attorney of the United States; 
whereupon the defendant’s motion for a new trial is by the 
Court overruled. (Memo. Opinion, McCoy, C. J., filed.) 
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I 

Opinion on Motion for New Trial. 


Filed January 8, 1929. 


A jury has found defendant guilty of murdeir in the first 
degree. He now moves for a new trial stating several 
grounds the most important ones of which raise the ques¬ 
tion of what is the proper legal definition of insanity. 

The Government requested the Court to charge the jury 
as follows: I 

“The jury are instructed that the term ‘insahity’ as used 
in this defense means such a perverted and deifanged condi¬ 
tion of the mental and moral faculties as to lender a per¬ 
son incapable of distinguishing between right ^nd wrong, or 
unconscious at the time of the nature of the a^ct he is com¬ 
mitting. ’ ’ 


The Court granted the request revised so as to read as 
follows: 

‘ ‘ The jury are instructed that the term insinity as used 
in this defense means that the defendant Vas laboring 
under such a defect of reason from disease of the mind as 
not to know the nature and quality of the act ife was doing; 
or if he did know it, that he did not know ^e was doing 
wrong. ’ ’ I 

To this the defendant excepted. 

( 

The Court refused to grant a request made by defendant 
to charge the jury as follows: 

I 

“The jury are instructed that if they belfeve from the 
evidence that at the time of committing the acts charged in 
the indictment the defendant was suffering from such per¬ 
verted and deranged condition of his mental faculties as 
rendered him incapable of distinguishing bet-wreen right and 
wrong, or unconscious at such time of the nature of the act 
charged in the indictment while committing saime, or where, 
though conscious of them and able to distinguish between 
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right and wrong, and to know the acts were wrong, yet his 
will, the governing power of his mind, was, otherwise than 
voluntarily, so completely destroyed that his action was not 
subject to it but beyond his control, it will be their duty to 
acquit the defendant and in such case their verdict should 
be not guilty. ’ ’ 

To this refusal the defendant excepted. 

The Court charged the jury generally on the question of 
insanitv as follows: 

“There is another verdict which you may reach, and that 
is the verdict of not guilty by reason of insanity—^insanity 
existing at the time of the doing of the act, as the com¬ 
munity bould not contemplate that a person who was 
9 insane within the definition of the law at the time or 
the doing of the act should be found guilty of doing 
that act, and therefore punished for something that he did 
at a time when he was not mentally responsible. 

“I think it just as well, notwithstanding the fact that the 
definition of such insanity as excuses a man from the con¬ 
sequences of his act is a very simple definition, to say to 
the jur\^ what that kind of insanity is not, and I instruct 
you that wickedness and immorality are not insanity, and 
no matter how vile a man may be, he is not to be exculpated 
and freed from punishment simply because he is shown to 
be enormously bad. 

“You are instructed that mere moral weakness does not 
excuse a person from the consequences of a homicide; mere 
moral weakness not being insanity. 

“You are instructed that insanity cannot be inferred 
from mere circumstances of atrocity and depravity attend¬ 
ing the commission of the crime. 

“You are instructed that you should bear in mind that 
passion is not insanity; that a man who permits himself to 
be worked up to a paroxysm of passion by any cause or 
causes whatever, and, in such condition, commits a crime, 
is not insane and is as responsible for a crime committed 
while he is in such condition as he is if done while he is 
calmer. 
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“You are instructed that the law does not recognize emo¬ 
tional insanity as a defense against the charge |of homicide. 
That is, merely because a man’s emotions are stirred, and, 
being stirred, does a thing, is no excuse for the doing of 
that thing if the thing is wrong. 

“You are instructed that if you find that defendant was, 
up to the time of committing the crime, sane, knd sane im¬ 
mediately thereafter, he is presumed to ha-vie been sane 
when the crime was committed. I 

“In other words, we do not recognize any Such thing as 
what at one time was commonly referred toi as a ‘brain 
storm’ as an excuse for the commission of crime, or what 
at some time in the past has been referred to hs temporary 
insanity; that is, insanity while the act was' being done, 
although immediately before the act was done and imme¬ 
diately after, the person was of perfectly sound mind. 

“I want to tell you what the legal definition of sanity 
and insanity is in connection with the chargb of the com- 
mission of a crime. That is the definition by which you and 
I are both bound. I want to say to you that ^ person may 
be insane and criminally responsible, just as a person may 
be insane and civilly responsible for that whijch he does. 

“These are the limits within which the jury must act 
in this case; You are instructed that the term insanity as 
used in this defense means that you must finid, before you 
may reach a verdict of not guilty, because of [insanity, that 
the defendant was laboring under such a defect of reason 
from disease of the mind as not to know the nature and 
quality of what he was doing—that is to sayl, not to know 
what he was doing—or, if he did know it, tliat he did not 
know that he was doing wrong. 

10 “If you have no reasonable doubt bijit that the de¬ 
fendant did know what he was doing, the nature and 
the quality of what he was doing, and if you have no reason¬ 
able doubt but that he did know that he was| doing wrong, 
then you may not find a verdict of not guilty because of 
insanity, because if he did know what he whs doing, if he 
did know that what he was doing was wronig, then in the 
eyes of the law he was a man of sound mind hhd legally re¬ 
sponsible for what he was doing. ” I 

i 

The contention of the defendant is that the Court should 

I 

have submitted to the jury the question whether the de- 
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fendant, though able to apprehend the nature and quality 
of his act and to understand that it was wrong should never¬ 
theless be excused from the consequences of his act if be¬ 
cause of insanity he was unable to choose to do the rightful 
and irresistibly driven to do the wrongful act. Not only 
is the Court of 'the opinion that such should not be the rule 
but it is also of the opinion that the Court of Appeals has 
determined that it is not the rule. 

In Taylor vs. United States, 7 App. D. C. 27, as appears 
from Volume 32, Records & Briefs Court of Appeals No. 
487, Record page 18, Mr. Justice Cole charged the jury in 
a first degree murder case as follows: 

“Insanity, as that term is used in the criminal law, 
means a diseased, irrational mind; a mind incapable of rea¬ 
soning upon the subject or act constituting the alleged 
crime. I cannot give you a clearer statement of the state 
of mind that will render a person responsible for crime than 
to quote from a charge to a jury in a case similar to this, 
given by the late Justice Clifford, of the United States 
Supreme Court. He said: 

“We hold that when a man has capacity and reason suffi¬ 
cient to understand the nature and character of his act and 
its consequences, and knows that it is wrong and criminal, 
and mental power sufficient to apply that knowledge to his 
ovTi case, and to know that if he does the act he will do 
wwong and deserve punishment, he is so far sane as to be 
responsible for his criminal acts, and on that state of facts 
and when all those things concur * * * the law assumes 
that he has the power to refrain from doing it, and does not 
acknowledge the doctrine that he may be impelled to commit 
it by any uncontrollable or irresistible impulse. Every 
person on trial under a criminal charge is presumed to be 
sane and to possess a sufficient degree of reason to be re¬ 
sponsible for his criminal acts, unless, as before remarked, 
the contrary is proved to the satisfaction of the jury; and 
whenever partial insanity is set up as an excuse for crime 
the question w^hether the degree of insanity is sufficient to 
constitute a valid defense is for the consideration of the 
jury, whose province it is to determine the question in view 
of all the evidence in the case; and if it appears from the 
evidence that the mind of the accused is merely clouded 
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and weakened, but is not incapable of remembering, 
11 reasoning, and jud-ing between right and wrong in 
respect of bis own particular act, that hb still under¬ 
stands the nature and character of the acts and its conse¬ 
quences, and has a knowledge that it is wrong aaid criminal, 
and mental power sufficient to apply that knovfledge to his 
own ease, and to know that if he does the act he will do 
wrong and deserve punishment; then the law, on that state 
of facts, properly regards the accused as a moiral agent re¬ 
sponsible for his criminal acts and punishable for the crime 
charged against him; and to admit in such a case that the 
defense may be successfully set up that he was impelled 
to the commission of the act charged by an uncontrollable or 
irresistible impulse would be to overlook and disregard the 
test or criterion or responsibility for criminal acts which 
the law itself establishes in such a case, and to allow that 
defense to be urged in justification of every brime known 
to the law.” 

In regard to this charge the Court of Aj^peals in its 
opinion says (page 42): 

The law in regard to insanity as a defensd to a charge 
for crime was clearly and correctly laid dowri by the pre¬ 
siding justice in this instance, vfith pertin^t citations 
from approved authorities. | 

It appears from the record that counsel for kppellant did 
not on appeal make any claim to the etfect that it was error 
to take from the consideration of the jury th^ question of 
the so-called irresistible impulse, but the Couit of Appeals 
would not have overlooked the failure to submit that aspect 
of the case to the jury and undoubtedly wo|uld have re¬ 
versed the judgment of conviction had it tholight that the 
appellant was entitled to have the question submitted. In 
closing its opinion the court says (page 44): i 

* * * It seems to us that the appellant h|ad a fair and 
impartial trial according to the rules of law,j and that his 
case was fairlv submitted to the arbitrapient of the 

jury. * * * ' I 

i 

I 

( 

In Horton vs. United States, 15 App. D. C. 3pL0, which was 
an appeal from a conviction of murder in thb first degree 
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the charge is found in Vol. 72, Eecords & Briefs, Court of 
Appeals, page 30, and so far as the question of insanity is 
concerned was as follows: 

Your inquiry then is mainly directed to the question of 
the sanity of the defendant. The question therefore de¬ 
mands of you the most careful and serious considera- 
12 tion. The defense of insanity is a legal and suffi¬ 
cient defense to crime, but it has sometimes been in¬ 
terposed as a shield to punishment, and therefore you will 
be more guarded in your investigation in this cause, lest 
on the one hand the defendant may not be convicted of the 
crime alleged, if he was really insane at the time of the com¬ 
mission of the act, and, on the other hand, that he shall not 
escape punishment if he w’as sane when the fatal blow was 
struck. 

The inquiry then naturally follows, what is the nature of 
the insanity that relieves a person from the punishment for 
the commission of crime? Insanity, as that term is used in 
the criminal law, means a diseased, irrational mind, a mind 
incapable of reasoning upon the subject or act constituting 
the alleged crime, and perhaps as lucidly explained by a 
charge from the late Justice Clifford of the United States 
Supreme Court, when he says: 

“We hold that when a man has capacity and reason suffi¬ 
cient to understand the nature and character of his act and 
its consequences and knows that it is wrong and criminal, 
and mental power sufficient to apply that power to his own 
case, and to know that if he does the act he will do wrong 
and deserve punishment, he is so far sane as to be responsi¬ 
ble for his criminal acts, “and on that state of facts, and 
when all those things concur, the law assumes that he has 
the power to refrain from doing it, and does not acknowl¬ 
edge the doctrine that he may be impelled to commit it by an 
uncontrollable or irresistible impulse. 

Appellant excepted to that part of the charge which con¬ 
sists of the quotation from Justice Clifford and at page 14 
of appellant’s brief referring to this particular part of the 
charge counsel say: 

But these instructions are bad for other reasons. They 
assume that the act in question is criminal, which could not 
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j 

be true if the appellant were governed by uncpijitrollable or 
irresistible impulse, or had no reason left with 'which to be 
controlled. Unless he be responsible and a I free moral 
agent, he is so destitute in mental qualifications I that the act 
charged could not be a criminal act. 

The ruling of the Court of Appeals was that it was not 
error to fail to give the charge. At page 327 thei court says: 

i 

As regards the defense of insanity, the court gave each 
of the special instructions prayed on behalf of the de¬ 
fendant ; and there is nothing in the general charge in con¬ 
flict therewith. In its definition of insanity as a defense 
against conviction of crime it follows the established au¬ 
thorities, and has application to the facts of the case. See 
Taylor v. United States, 7 App. D. C. 27, 43; Davis v. 
United States, 165 U. S. 373, 378. 

Counsel for defendant in the present case urge that the 
clauses reading, “and mental po-wer sufficient tb apply that 
knowledge to his own case” must refer to the ability to do 
or not to do the wrongful act. The Court does not so 
13 construe the language of the charges especially in 
view of what they say about “uncontrollable or ir¬ 
resistible impulse” nor did counsel in the Horton case so 
construe it as is evident from their contention quoted above. 

Davis vs. United States, 165 U. S. 378, is frequently cited 
as calling for the charge requested by defendant. This is 
a mistaken view of that case. At page 378 the court says 
that the trial judge— | 

* * * also defined what was meant by insanity in lan¬ 
guage which, under the circumstances of this lease, was in 
no degree prejudicial to the rights of the defendant, as fol¬ 
lows: The term ‘insanity’ as used in this defense means 
such a perverted and deranged condition of thO mental and 
moral faculties as to render a person incajlable of dis¬ 
tinguishing between right and wrong, or unconscious at the 
time of the nature of the act he is committing, or where, 
though conscious of it and able to distinguish between right 
and wrong and know that the act is wrong, yei his will, by 
which I mean the governing power of his miud, has been 
otherwise than voluntarily so completely destroyed that his 
actions are not subject to it, but are beyond his control. 


I 




14 F. E. SMITH VS. UNITED STATES OF AMERICA. 

Obviously the court did not decide that the defendant was 
entitled to a charge in regard to irresistible impulse. This 
was the second appeal to the Supreme Court in the Davis 
case. In the first of these appeals, 160 U. S. 469, it appears 
that the trial court instructed the jury that if the defendant 
at the time of the killing was consicous of the nature of the 
act and able to distinguish between right and wrong and 
know the act was wrong yet if his will had been so com¬ 
pletely destroyed that his actions were not subject to it or 
beyond his control he would not be criminally responsi¬ 
ble. But the jury was also charged that the defense of in¬ 
sanity could not avail the accused unless it appeared af¬ 
firmatively to the satisfaction of the jury that he was not 
criminally responsible for his acts and this was held to be 
error but no question was raised as to the charge in re¬ 
gard to irresistible impulse. So far from the Supreme 
Court in that case having made the ability to resist doing 
wrong one of the tests of responsibility it had this 
14 to say about what the legal test is: 

These extracts from the charge of the court present this 
important question: If it appears that the deceased was 
killed by the accused under circumstances which—nothing 
else appearing—^made a case of murder, can the jury 
properly return a verdict of guilty of the offence charged 
if upon the whole evidence from whatever side it comes 
they have a reasonable doubt whether at the time of killing 
the accused was mentally competent to distinguish between 
right and wrong or to understand the nature of the act he 
was committing? If this question be answered in the nega¬ 
tive the judgment must be reversed; * * * 

Then follows the ruling on the charge as to the burden 
of proof. Considering the charge that the court was re¬ 
viewing it is almost necessarily to be inferred that the 
court deliberately rejected the irresistible impulse test. 
Moreover in passing on the charge in the second appeal the 
court did not say that the charge of the trial judge laid down 
the correct rule but merely that the charge “was in no de¬ 
gree prejudicial to the rights of the defendant.” To re¬ 
peat this was not a ruling that the defendant was entitled 
to a charge in regard to irresistible impulse. 
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In the ease of Guiteau vs. United States, 1 Maickey 498, it 
appears that the trial judge refused to charge the jury in 
regard to irresistible impulse, and the court Ijield that it 
was not called upon a pass on the question as tljiere was no 
evidence calling for such a charge. i 

In addition to the above authorities Eyanjvs. United 
States, 26 App. D. C. 74, may be cited. Defendajnt was con¬ 
victed of larceny and the court there says: i 

He must have been so drunk as to be incapal|)le of form¬ 
ing the intent to steal; that is to say, incapable of conscious¬ 
ness that he is committing crime—incapable of discriminat¬ 
ing between right and wrong. i 

In Flannigan vs. People, 52 N. Y. 467, the codrt after ap¬ 
proving the test which was submitted to the pury in the 
present case says: | 

We are asked in this case to introduce a new element into 

I 

the rule of criminal responsibility in cases ofj alleged in¬ 
sanity, and to hold that the power of choosing right 
15 from wrong is as essential to legal responsibility as 
the capacity of distinguishing between! them; and 
that the absence of the former is consistent with the 
presence of the latter. ! 

The argument proceeds upon the theory thalt there is a 
form of insanity in which the faculties are sq disordered 
and deranged that a man, though he perceives the moral 
quality of his acts, is unable to control them, and is urged 
by some mysterious pressure to the commission of acts, the 
consequences of which he anticipates but cannot avoid. 

Whatever medical or scientific authority there may be for 
this view, it has not been accepted by courts of law. 

The vagueness and uncertainty of the inquiry which would 
be opened, and the manifest danger of introducing the 
limitation claimed into the rule of responsibility, in cases 
of crime, may well cause courts to pause before assenting 
to it. 

Indulgence in evil passions weakens the i restraining 
power of the will and consicience; and the rule suggested 
would be the cover for the commision of crime and its 
justification. The doctrine that a criminal act may be ex¬ 
cused upon the notion of an irresistible impulse to commit 
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it, where the offender has the ability to discover his legal 
and moral duty in respect to it, has no place in the law. 
Rolfe, B., in Rogers v. Allunt, where, on the trial of an in¬ 
dictment for poisoning, the defendant was alleged to have 
acted under some moral influence which he could not re¬ 
sist, said: ‘ ‘ Every crime was committed under an influence 
of such a description; and the object of the law was to 
compel people to control those influences. 

This Court is of the opinion that these observations of the 
Court of Appeals of New York are sound. 

Even if the views expressed above do not correctly in¬ 
terpret the law as it is in the District of Columbia with 
reference to the legal test of insanity the present motion 
would have to be denied for the reason that the Court is 
of the opinion that there was not sufficient evidence on 
which to base the charge requested by the defendant. The 
two alienists who testified for him stated that he was un¬ 
able because of his insanity to resist the impulse to kill. 
Both of these witnesses testified that they had not classi¬ 
fied the type of insanity of the defendant nor did they 
undertake to state a medical theory of the sort of insanity 
which would result in inability to choose between the right 
and the wrong. Both said that the defendant appreciated 
the nature and quality of his act and knew that it was 
wrong. 

It is not thought necessary to refer to the other 
16 assignments of error. 

The motion for a new trial is overruled. 

' WALTER I. McCOY, 

Chief Justice. 

Supreme Court of the District of Columbia. 

Saturday, January 19" A. D. 1929. 

The Court resumes its session pursuant to adjournment, 
Mr. Chief Justice McCoy Presiding. 

**«**«« 

Come as well the Attorney of the United States, as the 
defendant in proper person, in custody of the Superin¬ 
tendent of the Washington Asylum and Jail, and by his 



17 


JF. E. SMITH VS. UNITED STATES OF AMER];bA, 

j 

attorney E. Eussell Kelly, Esquire; and thereupon it is 
demanded of the defendant what further he has to say why 
the sentence of the law should not be pronouhced against 
him, and he says nothing except as he has already said; 
whereupon the sentence is pronounced as follows: 

Criminal. No. 47410. 

I 

I 

United States 

I 

VS. I 

i 

Franklin Ellsworth Smith. 

Sentence. 

It is considered by the Court, and the sentencie of the law 
is that you, Franklin Ellsworth Smith, for th^ offense of 
murder in the first degree whereof you have 'been found 
guilty, be and you are hereby sentenced to the punishment 
of death by electrocution; and it is : 

Ordered, that you, Franklin Ellsworth Smith, be forth¬ 
with taken to the Washington Asylum and Jail, from 
whence you came, and there be kept in cjose confine- 
17 ment; and that on the 27th day of April A. D. 1929, 
you be taken to the place prepared for iyour execu¬ 
tion within the walls of the said Washington Asylum and 
Jail, and that then and there, between the hours of ten 
o’clock ante meridian and two o’clock post meridian, you 
be electrocuted by the causing to pass through js^our body a 
current of electricity of sufficient intensity to cause your 
death, and that the application of such current ^hall be con¬ 
tinued until you are dead, and may God have mercy on your 
soul. j 

It is further ordered that a certified copy of tjhis sentence 
shall be transmitted by the Clerk of the Suprejne Court of 
the District of Columbia to the Superintendent pf the afore¬ 
said Washington Asylum and Jail not less thkn ten days 
prior to the time fixed in this sentence of the Cjourt for the 
execution of the same. 

Signed this 19th day of January, A. D. 1929. 

WALTEE I. MdCOY, 

Chief Jiistice. 
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and thereupon the defendant by his attorney notes an ap¬ 
peal to the Court of Appeals of the District of Columbia, 
from the judgment of the Court in this case; whereupon the 
Court fixes the amount of bond for costs on appeal at One 
Hundred dollars or Fifty dollars in cash. 

Memoranda. 

February 4,1929.—Cost bond on Appeal, $100, approved 
and filed. 

February 5, 1929.—Bill of Exceptions filed. 

18 Assignment of Errors. 

Filed February 5, 1929. 

«***«*# 

Comes now the defendant, by his attorney, and assigns 
as error committed by the Court during the trial of the 
above-entitled cause, the following: 

1. The refusal of the Court to require Government coun¬ 
sel to elect to proceed upon some one of the three counts of 
the indictment at the conclusion of the opening statement 
of the Government. 

2. The Court’s action in permitting the witness, Newton 
Ellsworth Smith, to testify when it appeared he resided at 
some address other than that furnished the defendant in the 
list of witnesses served upon him. 

3. In permitting the witness, John F. Flaherty, to testify 
that the daughter of defendant appeared to be dead when 
he first saw her. 

4. In permitting statement made by defendant at Police 
Headquarters on September 27, 1928, to be received in 
evidence over the objection and exception of defendant. 

5. The refusal of the Court to require the prosecution 
to elect to go to the jury upon some one of the three counts 
of the indictment at the conclusion of the government’s 
case in chief. 

6. The refusal of the Court to instruct the jury, at the 
conclusion of the government’s case in chief, that there was 
no evidence of deliberation and premeditation, and that 
the jury could not return a verdict of “Guilty of murder 
in the first degree.” 



F. E. SMITH VS. UHITED STATES OF AMERICA. 


19 


7. In permitting the prosecuting attorhey, on re- 
19 buttal to ask the witness, Mrs. Bessie L. Smith, this 
question, over the objection and exception of defend¬ 
ant: 

I 

“Q. Now I ask you if it is not a fact that on t^e occasion 
when you were interviewing him (the undertaker) with 
reference to the funeral arrangements you didn’t say to 
him that “he is a dirty rat, and the worst they can do to 
him is the best they can do ” ? ” 

8. The Court’s action in permitting the Assistant United 

States Attorney to read to the jury, during thb course of 
the testimony of the witness, John F. Flaherty, bn re-direct 
examination, page 23 of the transcript of testipiony taken 
at the District morgue on September 28, 1928, Over the ob¬ 
jection and exception of the defendant. I 

9. The Court’s action in permitting the witiiess. Dr. D. 
Percy Hickling, to testify concerning a mental examination 
of the defendant, over the objection and exception of the 
defendant. 

10. The action of the Court in striking out the answer of 

Dr. Hickling, on cross-examination, to the follpwing ques¬ 
tion : I 

“Q. Of all the cases you have testified in for ^he District 
Attorney’s office. Doctor, have you, in any case where you 
were sent down by the District Attorney to examine a 
defendant, testified that the defendant was bf unsound 
mind?” 

11. The Court’s refusal to permit the witnesb. Dr. Hick- 

ling, on cross-examination, to answer the following question 
(propounded immediately after the foregoing question): 
“Q. In what cases?” ! 

12. The granting by the Court of Grovemmenll prayer No. 
One, over the objection and exception of defendant. 

13. The granting of Government prayer Noj. Two, over 
the objection and exception of defendant. 

14. The granting of government prayer no.j seven over 
the objection and exception of defendant. ! 

15. The granting of government prayer no. eight over the 
objection and exception of defendant. 
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20 16. The refusal of the Court to grant defendant’s 

prayer no. three, with an exception to the defendant. 

17. The statement by the Court, to the jury, in the course 
of his charge (rec. p. 79) “that a person may be insane 
and criminally responsible.” 

18. The refusal of the Court to instruct the jury upon 
the effect of a verdict of “Not Guilty, by reason of In¬ 
sanity,” with an exception to the defendant. 

E. RUSSEL KELLY, 
Attorney for Defendant. 

Service of a copy of the foregoing assignment of errors 
acknowledged this 5th day of February, 1929. 

LEO A. ROVER, 

XJ. 8. Attorney. 


Designation of Record. 

Filed February 5, 1929. 

*#«***# 

The Clerk will please prepare the following as transcript 
of record on appeal of the above-entitled case: 

1. The Indictment. 

2. Memorandum—Plea of “Not Guilty.” 

3. Bill of Exceptions. 

4. Verdict. 

5. Motion for New Trial. 

6. Memorandum opinion of Chief Justice overruling mo¬ 
tion for new trial. 

7. Judgment of Court. 

8. Memo.—^Appeal in open Court. 

21 9. Appeal Bond. 

10. Assignment of Errors. 

11. This Designation. 

E. RUSSEL KELLY, 
Attorney for Defendant. 

Service of a copy of the foregoing designation of record 
acknowledged this — day of February, 1929. 

LEO A. ROVER, 
G., 

U. 8. Attorney. 
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Supreme Court of the District of Coluiribia. 

I 

I 

Monday, March 125, 1929. 

I 

The Court resumes its session pursuant to adjournment, 

Mr. Chief Justice McCoy presiding. I 

i 

« « * ' * * « ! • 

I 

i 

Now comes here the defendant by his attorney E. E. 
Kelly, Esquire and prays the Court to sign and tnade a part 
of the record his Bill of Exceptions taken duriing the trial 
of the case and filed with the Court on the |5th day of 
February, 1929, which is accordingly done. 

I 

I 

22 Supreme Court of the District of Coluniibia. 

I 

United States of America, 

District of Columbia, ss: I 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 21, both inclusive, to be a true 
and correct transcript of the record, according to directions 
of counsel herein filed, copy of which is made ipart of this 
transcript, in Criminal Cause No. 47410, wherein United 
States of America is Plaintiff and Franklin E. Smith is 
Defendant, as the same remains upon the files aind of record 
in said Court. ! 

I 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Wishington, in 
said District, this 25th day of April, 1929. 

[Seal Supreme Court of the District of Columbia.] 

FEANK E. CUNNINUPAM, 

Clerk. 
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23 In the Supreme Court of the'District of Columbia, 

Holding a Criminal Court 

Criminal. No. 47410. 

United States 


VS. 

Franklin Ellsworth Smith, Defendant. 

To Hon. Leo A. Eover, 

United States Attorney, 

Washington, D. C.: 

Please take notice that the within Bill of Exceptions 
will be called to the attention of and submitted to the Court 
on the 11th day of March, 1929, at ten o’clock a. m., or as 
soon thereafter as counsel can be heard, for the purpose 
of having the same signed and sealed by the Court. 

E. KUSSEL KELLY, 
Attorney for Defendant. 

Service of the foregoing notice and copy of said Bill of 
Exceptions acknowledged this 5th day of February, 1929. 

LEO A. ROVEE, 

G., 

United States Attorney. 

24 In the Supreme Court of the District of Columbia, 

Holding a Criminal Term. 

Criminal. No. 47410. 

United States 
vs. 

Franklin Ellsworth Smcith. 

Bill of Exceptions. 

Be it remembered that this cause came on for trial on No¬ 
vember 19,1928, before Mr. Chief Justice Walter I. McCoy, 
sitting in Criminal Court No. 1, and a jury; and the Gov- 
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eminent was represented by William H. CoUiSas, Esq.; and 
the defendant was represented by E. Russel Elelly, Esq. 

Whereupon the following occurred: ! 

At the conclusion of the opening statement} on behalf of 
the prosecution, the following occurred: 

“Mr. Kelly: The defense will reserve the Opening state¬ 
ment. But at this time I am going to ask th^ Court to re¬ 
quire the Goveriunent to elect among the thre6 counts. Mr. 
Collins stated that the indictment is in three counts, and 
that the only difference is, that in the first coupt the alleged 
act is that of choking, and the second count it is smothering, 
and in the third count it is a combination of tjhe two. That 
was the way I understood the indictment when I read it. 
Assuming that the third count does include iioth methods, 
and of course Your Honor will charge the jury that if it 
occurred through either method it will be sufficient under 
the indictment, we would like Your Honor at this 
25 time to require the Government to proceed under 
the third count of the indictment, because it embraces 
both ways. That is the way I had understbod the indict¬ 
ment to read, but now Mr. Collins has explained it to be in 
that form. The third count embraces the counts described 
as one and two, and I do not see any possible purpose of 
having the three counts. 

“The Court: At any rate they do not do aiiiy harm. You 
might renew your motion at the close of the | Government’s 
ease, butT think now the pleading is proper. } 

“Mr. Kelly: That was the reason I did not make it be¬ 
fore. I thought this seemed to be the proper time to make 
the motion, in view of Mr. Collins’ opening |statement. In 
other words, because of that statement he admits that that 
is the proposition, the one I am attempting tol make, namely, 
that the third count includes both counts one and two. 

“The Court: But the objection to your motion I think is 
this: It is not as though the statute stated the crime in cer¬ 
tain indefinite terms, as if it should say! that whoever 
chokes his daughter to death, or smothers liis daughter to 
death, is guilty of whatever the offense is, in which event 
I should charge the jury that the Govemmeht might prove 
both but it would be sufficient to prove eitljer. So, there¬ 
fore, I think it proper. It might be that 11 would have to 
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tell them that in event the defendant is gnilty under the 
third count they must find both things had accomplished the 
death. 

“Mr. Kelly: That they would have to find both those 
things accomplished the death? 

“The Court: It might be so. Whereas under the second 
count they might find the other. 

“Mr. Kelly: Then my motion is overruled at this time? 

“The Court: Yes. 

“Mr. Kelly: With Your Honor’s permission, I 
26 wish an exception, and I would like to renew the 

motion perhaps at the close of the evidence. 

“The Court : Very well. I think just what I have stated 
is the proper point of view, but that will be the ruling for 
the present at any rate.” 

Whereupon, and to maintain the issues joined herein, the 
Government placed upon the stand Newton Ellsworth 
Smith, who testified that he was the son of the plaintiff, and 
that he knew the decedent, Bessie L. Smith. 

Whereupon the following occurred: 

“Mr. Kelly: What is the witness’s address? 

“By Mr. Collins: 

Q. What is your address? A. No. 18 Third Street, 
Northwest. 

Mr. Kelly: I object to the witness testifying. 

The Court: On what grounds ? 

Mr. Kelly. On the ground that we were served with a list 
of witnesses, and the only name of Newton Smith served on 
us is one who resides at No. 223 P Street, Northwest. 

By Mr. Collins: 

Q. When did you move from 223 P Street, Northwest? 

Mr. Kelly: I object to the question. It assumes that he 
left there. 

Bv Mr. Collins: 

Q. Did vou ever live at 223 P Street, Northwest? A. I 
did. 
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Q. When did you move from there? A. Within about 
ten days or two weeks. | 

The Court: The objection is overruled. ; 

Mr. Kelly: Your Honor will allow me: an excep¬ 
tion? I 

27 “The Court: Yes. 


By Mr. Collins: | 

Q. You have also been subpoenaed by the defense, have 
you not? A. Yes, sir.” | 

I 

The witness further testified that the decedent was his 
sister, and that she was the daughter of the defendant, and 
was 19 years of age; that on the 27th of December he 
identified a body, to a Mr. Estes at the Morghe, as being 
that of his sister. 


Whereupon William W. Estes testified that he was 
Deputy Morgue Master, and was present on | the 26th of 
September, 1928, when an autopsy was perfohhed on the 
body of one Bessie L. Smith by Dr. Joseph D. jbtogers; that 
the body had been identified to him by the witness, Newton 
Smith, and that he, Estes, identified the body to Dr. Joseph 
D. Rogers. 


Thereupon Dr. Joseph D. Rogers was called to the stand, 
and he testified that he was the Deputy Coroner of the Dis¬ 
trict of Columbia; that at about 4.20 P. M., on September 
26, 1928, he performed an autopsy upon the ibody of one 
Bessie L. Smith; that the autopsy disclosed the following: 


Decedent “was a white girl, about 19 years bf age, weigh¬ 
ing approximately 145 pounds; five feet fouf inches tall. 
She was dressed in a black silk dress, and wore shoes, and 
her face had a rather peculiar mottling, but nothing to do 
with her death. She had some rather large peculiar spots 
over her face and hands, and her jaw was soft and flabby. 
Her stomach was very large and filled with a sour fluid, but 
there was no odor about it that was detected at the time. 
The uterus w*as normal, and gave no evidence of pregnancy. 
Her eyes were slightly congested, and some | little hemor¬ 
rhoids in the ear. There was a bruise on the right clavicle 
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about the size of a silver dollar. That was the only bruise 
on her. Death in this case was due to strangulation and 
suif ocation. ’ ’ 

28 Thereupon William Franklin Smith was called to 
the stand, and testified that he was the son of the 

defendant; that we was 13 years of age; that on the 26th 
of September, 1928, witness was living at' 1151 New Jersey 
' Avenue, Northwest,, with his father, mother and sister, 
Bessie L. Smith; that he saw his father at home that morn¬ 
ing, between 8.30 and 10 minutes of nine; that at that time 
his father was employed as a Night Watchman at the 
National Metropolitan Bank; that, at the time his father 
arrived home, there was no one there except his sister and 
the witness, his mother having left about eight o’clock; 
that when his father came in he was arguing with wit¬ 
ness’s sister; that he, the witness, left home about 8.45; that 
his sister did not have on her street clothes, buf was dressed 
in a kimona, that the argument between his father and 
sister was over some meat, which was supposed to be in 
the ice box. 

On cross examination witness stated that his father had 
been employed at the Bank as a Night Watchman for 
about three years; and that he, the witness, was, at the 
time of testifying, thirteen years old. 

Thereupon John Crosley Steele testified that he knew the 
decedent in her lifetime, and that prior to her death he 
had been keeping company with her; that he had an ap¬ 
pointment to meet the decedent downstairs in her apart¬ 
ment house at ten o’clock, on the morning of September 
26; that he attempted to get in touch with her that morn¬ 
ing, several times, on the telephone, but was unsuccessful; 
that later that morning, at about 25 minutes after ten, 
he went to the apartment, rang the bell once, received no 
answer, rang it a second time, and the defendant came to 
the door; that he asked the defendant if “Bessie” was in; 
that the defendant replied “yes, but she is dead”; that 
the witness started to crv, and that the defendant 

29 walked down the steps and out of the apartment; 
that as the defendant had come out of the apartment 

he locked the door; that he watched the defendant walk 
out New York Avenue, then telephoned decedent’s mother. 


27 


F. E. SMITH VS. UNITED STATES OF AMEEICA. 

and the police; that, some time later, witness was present 
at defendant’s apartment when the police arrived, and that 
he went into the apartment with them; that upon entering 
tne apartment he observed decedent on the bed in the bed¬ 
room, and that decedent “was lying stretched out as though 
she was asleep,” with a pillow over her face; that at that 
time Bessie was dead. 

On cross examination witness stated that he was then 
28 years of age, was married, and had been keeping com¬ 
pany with decedent for about six months; that he had 
been married since 1923; that he could not recall the exact 
day or month he started keeping company with decedent; 
that on September 26 witness had been living at defendant’s 
home for about six days; that on this morning he had left 
there about 6.30 A. M., and had made an appointment to 
meet decedent at ten o’clock; that the witness w[as working 
at that time, but did not have any certain working hours; 
that when he first telephoned decedent he was at the corner 
of New Jersey Avenue and M Street, across the!street from 
where the defendant lived; that he phoned a Second time 
from 7th and M Streets, but received no resj^dnse to his 
call; that he made a third call from the nortileast comer 
of New Jersey Avenue and M Street, likewise receiving 
no response; that after he went to the door of defendant’s 
apartment he observed the defendant walk out <^f the apart¬ 
ment; that he, the witness, made no effort tp stop him; 
that the defendant did not tell him what had caused his 
daughter’s death; that he did not ask him about it; that the 
defendant was under his observation as he walked down 
the street for about half a block; that he noticed nothing 
unusual in the defendant’s manner; that the witness went 
to the Treasury Department and met the wifO of the de¬ 
fendant, drove her to the second precinct, and then came 
back to the apartment; that when he got tO the apart¬ 
ment the door had been broken open, and therb were about 
four police officers there. ! 

30 On redirect examination witness was handed what 
appeared to be a photograph, marked “Government 
Exhibit No. 1, for identification,” and was asked whether 
that truly depicted the bedroom in which Bessie L. Smith 
had been found. The witness stated that it d;id. 

Thereupon Raymond E. Naust testified that he was a 
Police Officer, assigned to the second precinct; that at about 
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11.30 A. M., on September 26, he went to apartment No. 
34, at No. 1151 New York Avenue; that he attempted to un¬ 
lock the apartment, but failing to do so climbed up a fire 
escape, went in through a kitchen window, and then let the 
other officers in through the door; that he observed the 
body of the decedent, fully clothed, on the bed, with no 
signs of life, and with a pillow on her face; that he was 
the first person to get to the bedroom. He was shown 
Government Exhibit No. 1, and stated that that truly de¬ 
picted the scene as he view*ed it; that, when he entered 
the apartment; there was a pillow over decedent’s face, 
but that he did not know who had removed it; that at some 
later time Detective Sergeants Waldron, Sweeney, Darnell, 
Flaherty, Fowler and Paul Jones arrived at the apartment. 

On cross examination witness stated that he had re¬ 
mained in the apartment for about an hour, and that, to 
the best of his knowledge, no picture was taken while he 
was at the apartment; that he did not know when the pillow 
was taken from decedent’s face, but that someone had 
removed the pillow before he, the witness, left. 

Thereupon Ra 3 nQioiid B. CajToll testified that he was a 
member of the Metropolitan Police force, and went to the 
apartment where Bessie L. Smith was found; that, prior to 
entering the apartment, he had seen the witness, Steele, 
and defendant’s wife outside; that while he was at 
31 the apartment Dr. De Mayo examined decedent. He 
was shown Government Exhibit No. 1, and stated 
that it exactly represented the condition he found, but that 
he was not present when the picture was taken. 

On cross examination witness described the premises as 
follows: 

“As you enter the apartment there is a sort of a recep¬ 
tion hall. And then there was a sitting room, and then 
after that sitting room there is a sort of a dining room, 
or another sitting room. And then to the right of that 
there is a kitchen, and to the left of this big sitting room 
was the bed room where this girl was.” 

That he could not recall whether there was a pillow over 

decedent’s face when he arrived, or not. 

Thereupon Officer Bruce C. Black testified that he was 
connected with the Metropolitan Police Department, and 
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assigned to the TraflSe Bureau; that at the direction of the 
witness, Steele, he went to No. 1151 New Jersey Avenue, 
with some other officers, and he discovered th^ conditions 
to be substantially as stated by the other witnesses. 

Thereupon Charles H. Stello testified that he was a mem¬ 
ber of the Metropolitan Police Force, and was I assigned as 
patrol driver; that when he got to the premises he broke 
the glass on the door leading to the apartment, and that 
the door was subsequently opened by Officer Naust. The 
witness further testified in substance as did the preceding 
officers. I 

I 

Thereupon John F. Flaherty testified that he | was a mem¬ 
ber of the Homicide Squad of the Detective Bureau, and 
had been connected with the Police Department for twenty- 
one years; that on the morning in question he went 
32 to the premises of the defendant, in company with 
Detectives Sweeney and Waldron, and that later De¬ 
tectives Darnell, Fowler and Sandberg arrived; that he 
observed a number of officers and several peirsons in the 
apartment on his arrival, and that he observed in the bed¬ 
room the body of a young lady, fully dress^, lying on 
the bed. 

I 

Whereupon the following occurred: 

I 

“By Mr. Collins: ! 

“Q. Was she dead or alive? I 

Mr. Kelly: I object. I 

The Court: On what ground do you object?! 

Mr. Kelly: Because it has not been shown tliat he would 
be able to tell. There are many cases where* the average 
lay person would think a body was without! life, and at 
the same time the person was not dead. Untilj he can show 
some specific training that this witness has h^d in respect 
to these matters I say he is not sufficiently! qualified to 

answer the question. ! 

The Court: The officer has, I suppose as any of us, has 
qualification to say whether she appeared to be dead or 

alive. i 

Mr. Kelly: Yes, but my objection to whether she appeared 
to be dead or alive is this, that that would not necessarily 
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prove anything; regardless of wliat she might appear to 
nave been it would be immaterial. 

The Court: I think the circumstances in this case at any 
rate are such that the officer may say whether she appeared 
to be dead or alive. 

Mr. Kelly: I ask an exception.” 

Thereupon the witness testified that she appeared to be 

dead. The witness then testified as to the general con¬ 
ditions in the apartment in substance as did the pre¬ 
ceding witnesses. 

33 He further testified that he observed Sergeant 
Sandberg photograph the body in the room: that at 
the time the picture was taken the only change in the con¬ 
ditions of the room was the removal of the pillow from the 
head of the decedent; that he did not see the defendant on 
that day, but did see him the following morning in the office 
of the Homicide Squad, at the Detective Bureau; that, in 
the presence of Detectives Sweeney, Waldron, Darnell, 
Fowler and a stenographer, he had a conversation with the 
defendant. The witness was thereupon shown a paper 
marked “Government Exhibit No. H,” asked to examine 
each of the four pages, and to state whether he could 
identify it. He replied that he could, and that it was a 
statement made by the defendant in his presence, and that 
the defendant had signed his name on each of the four 
pages. 

Thereupon the following occurred: 

By Mr. Collins: 

“Q. Now, Officer, at the time this statement was signed 
by the defendant, had there been any inducement or any 
duress of any kind used? 

Mr. Kelly: I object. In view of the fact that Mr. Collins 
has only had this statement identified by one witness, and 
has not gone further with it, I object to his going forward 
with anything more until he first can satisfy Your Honor, 
out of the presence of the jury, that this is a voluntary 
statement. 

The Court: So far as there is anything in the case to show 
there is nothing to indicate that it was involuntary. It may 
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be offered at this time, and you can raise the question if 
you care to. j 

i 

j 

I 

# * * • * m m 

Mr. Kelly: Now that there may be no misunderstanding, 
may I now make this objection: I object to the question Mr. 
Collins asked this witness, whether there was £j.ny induce¬ 
ment of any sort held out to the defendant, on the ground 
that that certainly is asking the witness to stat^ a conclu¬ 
sion. I 

Mr. Collins: I will frame the question in a different 
way. I 

34 The Court: I do not see that we need! to go into 
that matter at this stage. j 

Mr. Collins: Then I offer Government Exhibit No. 2 for 
identification, in evidence. I 

Mr. Kelly: And I object on the ground thht it is not 
a voluntary statement. And I ask Your Honor to permit 
me to inquire of this witness the circumstances Tender which 
this statement was made. i 

I 

The Court: Do you wish to do it in the presence of the 
jury, or out of the presence of the jury? 

Mr. Kelly: I do not know that it makes much difference. 
I will do it either way Tour Honor decides. I 
The Court: Go ahead right now before the jury, if the 
Government has no objection. ! 

Mr. Collins: I have no objection. I 

The Court: You may proceed.” i 

Whereupon, in his examination on the confession, the 
witness stated that he did not talk to, nor see, the defendant 
on September 26, and that, of his own personal knowledge, 
he did not know whether the defendant was ajrrested, sur¬ 
rendered himself, or had been taken in custody on the 26th 
of September; that the first time he saw him was the fol¬ 
lowing day in the District building; that his |information 
was that the defendant had spent the preceding night at 
the first precinct, and that he understood the defendant 
had talked to other detectives on September 26|; that on the 
morning of September 27 defendant was brought to the 
headqarters in a patrol wagon by an officer of the first pre¬ 
cinct ; that he, the witness, had talked to the d,bfendant for 
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several hours on this morning; that he started taking the 
defendant’s statement at ten o’clock, and it was signed 
about noon; that there were five persons present during the 
taking of the statement; that the witness was present dur¬ 
ing all that conversation with the defendant; that there 
were very few interruptions during the defendant’s mak¬ 
ing of the statement; that during the making of the 
35 statement all of the officers were questioning the de¬ 
fendant; that before the defendant made his state¬ 
ment the following occurred: 

“I asked Mr. Smith if he wanted to make a statement, 
and told him we wanted to reduce it to writing, that he had 
made a verbal statement to Mr. Waldron,” 

that he advised the defendant that any statement he might 
make would be used for or against him in Court, and that 
any statement he would make would be voluntary; that the 
defendant replied that he wanted to make a statement, but 
wanted to give a history of the period of years from child¬ 
hood up to the death of his daughter; that, after he had 
made the above-mentioned statement to the defendant, 
neither Mr. Waldron, Mr. Sweeney, Mr. Darnell, or anyone 
else, said anything to him prior to the commencement of the 
statement; that during the two hours the defendant was 
making his statement the witness could not recall of any 
interruptions to the defendant. The witness denied that 
anyone told the defendant it would be better for him to 
make a statement, or that any such language as that was 
used to the defendant; that nothing appeared to be wrong 
with the physical condition or appearance of the defend¬ 
ant, and that his general demeanor was the same as in the 
Court room; that he did not know whether the defendant 
had had anything to eat before coming to the Police head¬ 
quarters, but that the defendant had not complained of 
being hungry. 

Thereupon the following occurred: 

“Mr. Collins: Your Honor, I now renew my offer of the 
statement in evidence. 

The Court: It is admitted. 

Mr. Kelly: Your Honor please, before the confession, if 
that is what it is, is offered in evidence, there appears to 
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have been—and I do not want to tell yon what it is—^bnt 
from the testimony of the officer and'I refer td that now, 
there were several witnesses present at the time, and 
36. I think at least a “complete picture from all those 
witnesses should be presented prior to the statement 
being read to the jury. 

Mr. Collins: I do not have any objections to that. But I 
do not agree with Mr. Kelly that we have to use! all the wit¬ 
nesses who are on the statement. Suppose there were fifty 
witnesses on there, certainly we would not hav|e to use all 
of them. i 

“The Court: Mr. Kelly, do you want to calljthe others? 
“Mr. Kelly: No; I do not desire to call thenju 
“The Court: Very well. The statement is admitted. 
“Mr. Kelly: On the ground that I have just stated to 
Your Honor, I think those witnesses should be (jailed by the 
Government, certainly so long as the statemeht is signed 
by them, and the testimony of the witness on the stand is 
that they were all present. I think the burden! is certainly 
on the Government to show that. Of course wlkat Mr. Col¬ 
lins says about, should there be fifty names on t^e statement 
he would not have to call all of the fifty, I agree with that. 
However, there are only three on there, and jE think that 
jriumber should be called. And on the grounjd that they 
have not been called I will object to the introdijiction of the 
statement at this time. 

“The Court: The objection is overruled. i 
“Mr. Kelly: I wish to note an exception. |And may I 
make one further statement in that connection!; this morn¬ 
ing when Mr. Collins was making his opening statement I 
objected to the confession being offered in the form it is 
now on the grounds it tends to prove other offehses not con¬ 
nected with this offense in any way whatsoever. For that 
reason it would prejudice the rights of the defendant before 
the jury. Mr. Collins has been good enough fo let me see 
the statement prior to the trial, and if Your Honor will 
look at it you will see that there are quite a nunfiber of other 
matters in the statement that do not have anj" bearing on 
this occurrence, and therefore I object to it, on the 
37 ground that it would tend to prove other offenses. 

“The Court; Of course in order to properly rule 
on that objection 1 would have to look at the paper myself. 

3-4951a 
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“Mr. Collins: Your Honor will recall that the witness 
here on the stand testified the defendant said he wanted to 
make a statement, and wanted to make it in his own way. 

“Mr. Kelly: Yes, but that does not make him waive any 
right he has. 

“The Court: It seems to me the question for me to de¬ 
cide is whether or not there is anything in that statement 
that is not relevant. 

“Mr. Kelly: That is my objection. Your Honor. 

“The Court; Let me look at it. 

“(Thereupon the Court takes the paper and reads it.) 

“The Court: Will you gentlemen come up to the bench, 
please? 

bench, and the following proceedings were had at the bench, 
out of the hearing of the jury:) 

“The Court: The only parts of it which I see that might 
not be relevant to the Government’s case—^it might pos¬ 
sibly have something to do with your contention in the case 
—(addressing Mr. Kelly)—are these two last paragraphs 
where he relates his unfortunate relations to his wife. Up 
to that point I think the rest of it might be relevant. But 
I suppose that you want those things read, you would want 
them in. 

“Mr. Kelly: Let me look at it. 

“The Court: He just tells about his quarrel with his wife. 

“Mr. Kelly: Well, of course that is not the point that I 
was particularly objecting to. 

“The Court: No, I assumed that it was not. 

“Mr. Kelly: No. 

38 “The Court: But the rest of it I think is a state¬ 
ment that has to do with his explaining why at this 
time he did this thing. It is his own explanation of it. I 
am afraid it has got to go in. So unless you want those 
last two paragraphs out, I will rule that it may all go in. 

“Mr. Kelly: Well, the last two paragraphs are not the 
things that were particularly what I was objecting to. 
What I was objecting to was the statement that dealt with 
the other relations. That is the thing I objected to, the in¬ 
cest. 

“The Court: Well, that all has to do with his condition of 
mind that morning. 
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“Mr. Kelly: Your Honor will allow an exception? 

“The Court: Yes.” | 

Thereupon the witness stated that the defendant had read 
the statement and had signed it himself. 

Thereupon, over the objection and exception! of defend¬ 
ant, the following statement was read to the jury: 

“10:05 A. M. Sept. 127, 1928. 

I 

“Statement Taken in the Office of the Homicide Squad, 
Detective Bureau, Metropolitan Police Department. 

‘ ‘ The following is statement made by Franklin Ellsworth 
Smith concerning the death of his daughter, Bessie Laura 
Smith, white, age 19 years, in his apartment at 1151 New 
Jersey Avenue, N. W., Apt. #34, about 10:00 A. M., Sep¬ 
tember 26,1928. j 

I 

“(By Detective Sergeant John Flaherty:) 

“Q. Now, Mr. Smith, you say you want to tell the story 
leading up to the death of your daughter in youp apartment 
#34, 1151 New Jersey Avenue, N. W., yesterday morning. 
Before making this statement Mr. Smith we waint to advise 
you that any statement you may make will be voluntary, 
and will be used against you in Court. “A. When I 
39 was a young man in my early teens I! learned the 
habit of masturbation through a friend^ not realiz¬ 
ing the serious consequences following the practice of this 
habit, I continued to practice it until as a resiiilt I became 
extremely passionate. I have been that way!all my life. 
I finally married, my wife having four childifen. For at 
least ten years or more our married life has h^en more or 
less unhappy. There has been constant quarrelling be¬ 
tween my wife and myself. Following these qi^arrels about 
five years ago my wife refused to have marijtal relations 
with me, left my bed and slept with the two children seve- 
eral nights at a time. She refused to speak to me night 
and morning for three or four days at a timei About the 
time my daughter Bessie was between fourteen and fif¬ 
teen years old, as a result of this extreme passionate dis¬ 
position, I made an improper advance towapds her of a 
very trivial character by simply placing my habds over her 
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breast over her outer clothing, squeezing them gently. She 
took no offense at this, so I repeated this three or four more 
times. This was the beginning, and from that time on one 
step led to another, each time more bold than before, until 
finally I had intercourse with her. These relations were 
carried on with willingness on her part until the time came 
when her mother discovered it. Upon my promise to my 
wife not to repeat the offense, she gave me another chance. 
After my promise to my wife not to repeat these relations I 
continued to do so until my wife found out the second time. 
I again promised her that I would not repeat the offense, 
but again continued these relations with willingness on the 
part of my daughter until I was discovered the third time. 
My wife became very angry with me. She called me up 
while I was at work, upbraiding me and said she didn’t 
know what to do about it. I begged her to please meet me 
the next morning at 15th and Pennsylvania Avenue 
40 before I went home from work. She did this, and 
together we went over and sat on a bench around the 
ellipse. I went into the details with her of my past life as 
related above, explaining to her all about the habit, the 
extreme passion, and the relationship and conduct of our 
daughter Bessie. After promising my wife that I would 
have no further relatons with my daughter, she agreed to 
let me live at home. 

‘‘These various promises to my wife were all made in 
good faith, and it was my desire to keep them. However, 
my daughter habitually dressed herself in an improper 
manner, wearing no stockings, no underwear most of the 
time, and had nothing on but just her outside dress, and 
lots of times dresses so short that it came a couple of inches 
above her knees. Having no underwear or stockings on, 
when she would stoop over or stretch her arms up for any 
reason I would see her bare legs many time from the soles 
of her feet up to about six inches above her knees. Being 
extremely passionate, as I have said before, I remonstrated 
with her and begged her to dress herself decently, and 
asked her how in the world she could expect her father to 
be decent when she dressed in such a manner and threw 
such temptations before me. She invariably replied that 
she dressed to suit herself, and if I didn’t like it I knew 
what I could do. 
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“I knew I did wrong with my daughter, but!I loved her 
very dearly and was constantly afraid that, as! a result of 
our relations, she would go outside and conduct herself 
improperly. With this fear in mind, I begged her on a 
number of occasions never to allow any man optside of our 
home to make improper advances toward her, telling her of 
the serious consequences that would invariably follow if she 
did. Aside from this she had been more or less a reader of 
a magazine called the “True Story,” whichi depicts the 
lives of women who have gone astray, each story supposed 
to be from true life. In spite of my warning land all that 
she has read, she has been running wild for some 
41 time, keeping company with sailors, married men 
and women. Some of these women, frbm what my 
daughter has personally told me, were le^ing improper 
lives and were not fit company for her to keeip. She took 
to smoking cigarettes, drinking, but not to any extent, only 
occasionally, and coming home last Hallowe’en Night, Oo- 
otber 31, 1927, at three o’clock in the mornihg helplessly 
drunk, with her clothes full of pine needles ^d her hair 
disarranged and in such a condition as would lindicate that 
she had been out in the woods somewhere. Onithis occasion 
she was with some of these sailors and girl friends. Added 
to this, she has become addicted to the use of profanity and 
vulgarity to a great extent. I have often begged her to 
please not use such language, and told her what a terrible 
thing it was for a young girl to use the language she used. 
On many occasions she just scoffed at me, and to taunt me 
repeated some of the expressions then and ithere several 
times. In the last few months she got acquainted in some 
way with a young man by the name of John Steele. I 
never have liked him. He don’t work very much and never 
has, so far as I have been able to learn, beinjg kept by his 
mother, who died a few days ago. My daughter has told 
me that lie gambles, that he lies and stole $24.00 from his 
mother a few weeks ago with which to take my daughter out 
of town. He has worried my daughter to death, hanging 
around my house two or three times a day frequently. 
He is with her every evening until about midnight, and on 
several occasions has had her out all nightJ Her mother 
nor myself not knowing where she was. Oii two or three 
occasions my own wife was so disgusted with him that she 
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told my daughter she wasn’t going to allow him to come 
in the house any more. Notwithstanding this fact, she has 
allowed him to come back over all my protests, and since 
his mother’s death took him into the home to live. My 
daughter treated me unmercifully many times, and called 
me vile names, cursed me, but a great deal of this has been 
done lately when I protested with her about this 
42 fellow Steele and told her I didn’t consider him fit 
company for her. 

‘‘I left the National Metropolitan Bank where I work 
about 8:00 A. M., September 26, 1928, and went to my 
aparment #34,1151 New Jersey Avenue, N. W., and found 
my daughter and son eating breakfast. I had purchased 
a pork pudding the evening before, and I asked her if they 
had any left for my breakfast. She wanted to know why. 
I told her that there had better be some left; that working 
as I am fourteen hours every night for a small salary I 
didn’t intend to buy food to feed John Steele and go with¬ 
out myself. She accused me of being stingy, of buying 
only one small pudding. I explained to her that I had 
bought the largest one the meat dealer had and that I 
couldn’t very well afford to buy two. We got into an ar¬ 
gument and she said John Steele wasn’t eating in my house. 
I said that he was. She intimated that when her mother 
came home she was going to give me the devil, because I 
had said that in my estimation she and John Steele were 
having improper relations. She said “Mamma says, ‘John¬ 
nie can stay here’, but she wants you to get out and get a 
room.” Being angry at me, she said she was going to 
dress up and go out. I begged her not to go, at least be¬ 
fore she had cleaned up the breakfast dishes, made the bed, 
and cleaned the house a little, as on numerous occasions 
before she had refused to do it. I recently bought her 
a dress and two pairs of stockings, and I told her that I 
thought she ought to be ashamed to treat me so mean after 
I tried to do for her, and said that I wouldn’t buy her any 
more. She replied that she didn’t care. She could get 
plenty more, and I took it for granted that she meant to 
imply that she could get them by improper methods, as on 
numerous occasions in the past she had stated that she 
could go out and rent an apartment with some girl friend 
and make her living and wouldn’t have to work either. She 
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was dressed ready to go out and standing in the bed 
43 room. We bad been arguing bitterly back and forth. 

I was worked up in a highly nervous state because 
of the disrespect she showed me, and she callM me a nut 
and a damn liar. She wanted to leave and I Wouldn’t let 
her go. She became very angry, and tried tj5 push past 
me. I grabbed her by the arm and pushed he^ back three 
or four times. She stood at the window and while she 
stood there I closed the two doors leading out of the bed 
room in order that the tenants in the next fl^t might not 
hear her squalling. She tried to pull the window open. 
I held onto it and it slammed back each time, making con¬ 


siderable noise. I was already worked up toj a high ner- 
cous pitch and she threatened to tell her iha when she 
came home how I treated her by driving her^ on, holding 


her in the room and threatening to slap her in the mouth 
because of her cruel language towards me. *I knew this 
would result in a bitter quarrel between my ^ife and my¬ 
self. This aggravated the situation. She thejn threatened 
to holler and call the neighbor in the flat below. On the 
spur of the moment I grabbed her by the thtoat, pushed 
her down on the'^bed crosswise and began to choke her. 
After I had started I felt like I would give a million dol¬ 
lars if I had never tried it. I was trembling like a leaf, 
but I felt that now I had started I would have to finish it. 
I held her throat tightly. There were a few convulsive 
movements of the body and I continued to hold her throat 


for possibly three to five minutes until she became inani¬ 
mate. I then took a mirror and placed over her mouth 
to see if any moisture would gather. A spot about as large 
as a quarter formed. I then held her nostrils with two 
fingers and placed one hand over her moutli which was 
open. In abouf a minute I again placed the mirror over 
her mouth and another spot formed on the mirror. I 
again held her nostrils and covered her mouth for a couple 
minutes. I made no further test with the mirror, knowing 
full well that she was beyond all human aid and that if 
she wasn’t dead she soon would be. Ihere was no 
44 possibility in my mind of her ever reviving. I then 
placed a pillow over her face after I had turned her 
around lengthwise of the bed and placed heir head on an¬ 
other pillow. During this time the bell rang twice and to 
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my surprise when I answered it I found this fellow Steele 
at the door. I supposed he was at work at that time. He 
asked if my daughter was in, and I told him, “Yes, hut 
she is dead”. He started to cry and I left him outside the 
door to our apartment and started on down town. I walked 
around, went to two moving picture shows, and was in such 
a state of mind that I scarcely knew what I saw, came out 
of the show and bought two newspapers and read the ac¬ 
count of the murder and gave myself up to No. 1 precinct. 

“My domestic affairs have been very unhappy for about 
thirteen years. My wife and myself have often had bitter 
quarrels, but since my relations with my daughter she has 
exposed me to a good many of her friends, she has nagged 
me almost daily in an unmerciful way. I have remonstrated 
with her, but she always said that she would tell me about 
it as long as she lives. She said I wasn’t as good as a dog, 
and said many things that have cut me to my heart. I have 
a dear good mother about seventy-two years old, partially 
blind and is sick most of the time. I also have a half- 
brother. He is a good boy and a devoted member to his 
church, a boy of clean habits, and he has befriended me 
many times. I have always hated the thoughts of having 
my relations exposed to my mother and brother, partic¬ 
ularly my mother because of her age and condition, realizing 
what a blow it would be to her. In spite of this my wife 
has been constantly threatening to expose me. We have 
. also had a great many quarrels over financial matters. I 
have always worked hard and done my very best to my 
family in a financial way. Notwithstanding this fact, my 
vafe has upbraided me lots of times because I hadn’t done 
the impossible and had unjustly abused me of squandering 
my money on other women. This I den}^ as I never have 
had anything to do wdth any women outside of my own 
home all my life. This constant nagging and up- 
45 brading on the part of my wife has kept me in such a 
nervous condition that I have been hardly responsi¬ 
ble for my actions many times. She has subjected me to 
the crudest of treatment and made my life a heU on earth. 

“She has dominated me and refused absolutely to let me 
have my say in m 3 ’' home or to exercise an 3 ’ discipline to¬ 
wards the children. She has allowed them to do as they 
pleased, and the 3 ’ have shown me greater disrespect. This 
has hurt me a great deal, but my wife has always main- 
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tained that having done what I did I couldn’jt expect my 
children to have any respect for me. Many t^mes I have 
heard the children, except my oldest son Newton, sass their 
mother and talk back to her in the worst kind iof way, and 
my wife has allowed and persistently refused ^o let me do 
anything in the matter. My daughter has neglected her 
mother and her home, refusing to do any of the house work 
lots of times, and it has been incumbent upon me, after 
having worked all night, to come home, clean house, do the 
marketing, prepare a meal, and as a consequence I have 
been deprived of sleep that I ought to have gbtten during 
the day, going many times with only an average of about 
three and three-quarter hours of sleep out of ei’ery twenty- 
four hours. My wife will undoubtedly accuse hie of calling 
her and the children many vile names and usiihg profanity 
towards them. This I acknowledge to be a fact, but my 
wife’s persistency in keeping up a quarrel, d(^termined to 
have the last word, often claiming she would give me as 
good as I sent, greatly aggravated me, and niany times I 
have said things that I didn’t mean. While 1 was out of 
work for two years and four months on aceounjt of the con¬ 
dition of my eyes, I will admit that my wife forked faith¬ 
fully and hard to provide for the family to the best of her 
ability, a fact which I always have and do no\y appreciate. 
I can truly say, before God, that if I had been sjiown a little 
more kindness and consideration on thq part of my 
46 vnfe and children, I am absolutely confident that my 
life would not be what it is today. I an|i truly sorry 
that I took mv daughter’s life. I loved her as dearlv as anv 
father could possibly love a daughter, and only did it while 
greatly distressed mentally, and in my estimation momen- 
tarilv irresponsible. i 

(Sgd.) FRANKLIN E. SMITH. ’ ’ 

“Witnessed by: I 

JOHN FLAHERTY, 

JOS. F. WALDRON, I 

T. F. SWEENEY, 

Members of the Metropolitan PoliceL” 

Thereupon Joseph F. Waldron testified th^t he was a 
Detective Sergeant, and had been connected with the Police 
Department for thirty years, and that on thb morning in 
question he had gone to this apartment. He further testi- 


I 
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fied that he had a conversation villi the defendant at about 
five o’clock in the evening of September 26, at Police head¬ 
quarters, and that he was present on the follovung day -when 
the defendant made the statement that has been received in 
evidence as “Government Exhibit II.” 

On cross examination witness testified that on the evening 
of September 26 he had warned the defendant of his rights 
in this manner: 

“I said, ‘Smith I am going to ask you some questions 
pertaining to the death of your daughter. You can answer 
them if you wish. You don’t have to, because anything that 
you tell me will be used in Court against you.’ He said 
‘al- right, go ahead. I am here to listen to you’ 

that he talked to the defendant for about three-quarters of 
an hour; that no one else was present at that time; 
47 that he made some notes of that conversation but 
didn’t know where they were at the present time; 
that he did not obtain any written statement from the de¬ 
fendant that evening. 

Thereupon Dr. James Ramsay Nevitt was called as a wit¬ 
ness, and he testified that he was the Coroner of the District 
of Columbia; that on the morning of September 26th he 
had been called to apartment #34, at 1151 New Jersey 
Avenue, N. W.; that his attention was directed to a girl 
on the bed; that he examined her; and that at that time 
she was dead. 

Thereupon Fred Sandberg testified that he is a Sergeant 
assigned to the Detective Bureau, and specialized in photo¬ 
graphic and fingerprint work; that between 11 and 12 
o’clock, on the morning of September 26, he went to this 
apartment, and that he photographed the scene, and he 
identified “Government Exhibit No. I” as a picture which 
he had taken and developed, and that the picture accurately 
depicted the conditions that he found. The witness was 
thereupon excused. 

Whereupon the Government offered in evidence Govern¬ 
ment Exhibit I, which was objected to, on the ground that 
there had been a change, by the removal of the pillow from 
the head of the decedent by someone prior to the arrival of 
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the Sergeant who took the picture, and for that|reason that 
conditions had been changed and altered between the time 
of the discovery of the dead girl and the taking of the pic¬ 
ture; that this objection was overruled, and thte defendant 
allowed an exception. I 

Thereupon the Government rested. 

48 Whereupon the following occurred: 

“Mr. Kelly: If Your Honor please, at this time I want 
to renew the motion which I made at the start of the case 
after Mr. Collins’ opening statement, vdth respect to the 
three counts. The first count describes one method of kill¬ 
ing by the defendant, in which it says ‘then and there feloni¬ 
ously, wilfully and purposely, and of his deliberate and 
premeditated malice with both his hands about the neck 
and throat of the said Bessie L. Smith’, and so forth. 

“The second count charges that the said defendant ‘con¬ 
triving and intending to kill her, the said Bessie L. Smith, 
then and there feloniously, wilfully, purpose!^ and of his 
deliberate and premeditated malice, with both his hands 
* * * about and over the nose and moutli of her, the 

said Bessie L. Smith,’ and so on. | 

“The third count is the same as the first and second, ex- 
cept it includes both methods described in the first count 
and in the second count. And I submit that i the Govern¬ 
ment should be required to elect upon some jone of those 
counts to go to the jury. In other words, if j they have a 
case at all under any count certainly it must jbe under the 
third count, and I make that motion to Your 'Honor to re¬ 
quire the Government to elect as to which of those three 
counts they should go to the jury on. ! 

The second motion is vdth respect to the entire indict¬ 
ment at this time, that Your Honor instruct the jury that 
so far as the first degree verdict is concerned, that there 
cannot be any first degree verdict under this! evidence. I 
submit, if Your Honor please, that the only evidence at all 
with respect to the killing must be found in the statement 
made by this defendant. 

“Now the only statement there, so far as this particular 
offense is concerned—and passing and putting aside 

49 all of the other matters that are dealt With at great 
length—the only statement there is that on this morn- 
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ing the defendant came home, and after relating what took 
place there about this meat, or something of the sort, that 
his daughter went into this room, and they were engaged in 
an argument when on the spur of the moment he grabbed 
her, and so forth. 

“Now I submit, if Your Honor please, that from that 
there is no deliberate and premeditated malice within the 
meaning of first degree murder, and I ask Your Honor to 
instruct the jury \\dth respect to that specific element. 

“The Court: I think there is plenty of evidence of pre¬ 
meditation. Certainly the use of a glass on two occasions 
to find out if there was any breath in the body. I deny the 
motion on election, and also the motion to instruct that there 
is no first degree element. 

“Mr. Kelly: You "will allow me an exception as to those. 

“The Court: Yes.” 

Thereupon, on the following morning, the following oc¬ 
curred : 

“Mr. Kelly: May I have permission, if Your Honor 
please, to recall the witness John Steele, for cross examina¬ 
tion? 

“The Court: You say ‘cross examination.’ Of course 
the cross examination- 

“Mr. Kelly: I ask Your Honor’s permission to ask him 
further questions. 

“The Court: Yes, you may ask him further questions.” 

Whereupon the witness Steele stated that about fifteen 
minutes after he had observed the defendant leave his 
home, he went to the second precinct. He further stated 
that, during the interim, he went to the Treasury Depart¬ 
ment. 

Thereupon the following occurred: 

50 “Q. Is that all you did? A. Yes sir. 

“Q. Did you go into that room at all? (referring 
to room where the young girl had been found). A. No sir. 

“Q. I will ask you this question: Is it or is it not a fact 
that after Mr. Smith left the house and you saw him go 
down the street, that you came back to that house, climbed 
up the fire escape and went into the apartment where this 
girl was? A. No sir. 
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“Q. Are you sure about that? A. Yes sir. j 

“Q. I will ask if it is not a further fact that you went 
into this room, saw the girl, lifted the pillow bff her face, 
stayed there for some time, put the pillow back bn her face, 
and then went out through the door? A. No sir. 

“Q. Didn’t you do that? A. No sir. | 

“Q. I will ask you, Sir, if on the night of September the 
26th or the following morning, September the 27th, you 
made the statement to anybody that you had| done that? 
* * * I now ask you whether or not, on th0 evening of 

September the 26th or the following morning, or in other 
words, within 24 hours after this girl’s death, you made 
the statement to any person or persons that yo[u, after you 
had seen Mr. Smith come out of the house, and before you 
went to the second precinct, climbed up the fire escape, 
went into this room where this girl was on the bed, lifted 
the pillow off her head, stayed there for some time, then 
went out through the front door? A. No sir.”| 

Whereupon witness was excused. i 
51 Whereupon the following occurred: 

“Mr. Kelly: I take it, if Your Honor please, for the sake 
of the record, in view of the fact that I asked lyour Honor 
to reopen the case for that purpose, that my ijnotions that 
I made on yesterday are still considered as having been 
ruled on, with the same exception that was taken? 

j 

* « m # # * I * 

I 

I 

“The Court: The Government rests again? ! 

“Mr. Collins: Yes. I 

‘ ‘ The Court: And the motion is denied. ^ 

“Mr. Kelly: Your Honor allows me the samp exception? 

“The Court: Yes.” | 

Thereupon an opening statement was made to the jury on 
behalf of the defendant, and thereupon the defejndant called 
to the stand Mrs. Lillie E. Allen, who testified jhat she was 
72 years of age, and the mother of the defendant; that the 
defendant was about fifty years of age; that he had been 
born in Washington, and that at the time of ;his birth he 
had to be taken from her by the use of forceps; that as a 
result of the force used in taking him he hadi a scar over 
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his eye, where his head had been crushed; that her son was 
about six years of age when he started to school; that when 
he was entering the fifth grade she had to take him out of 
school because he complained of bad eyesight; that after 
he w’as taken from school she put him to work in a store, 
to keep him out of the streets; that when he was about 
sixteen years of age, after his stepfather’s death, he went 
to work at Woodward and Lothrops; that the defendant 
was about three years of age when his father died; that to 
her knowledge her son never had any friends visit him at 
the house; that the only thing her son did in the evening 
when he was home from work was to attend meetings at 
the Salvation Army; that he visited the Salvation 
52 Army on Sundays, as well as week days; that shortly 
after he was sixteen years of age he had a nervous 
breakdown, arid was quite sick for a few days; that he had 
always been nervous and timid, and had frequently com¬ 
plained about his eyes; that the defendant had a habit of 
putting his fingers over his temple, and pressing on his 
head, and he gave as his reason for doing that that he could 
see better when he exerted this pressure; that when the 
defendant was around 15, 16 or 17 she learned that he had 
been indulging in the practice of masturbation, and that 
she warned him against indulging in this practice; that the 
defendant was about 23 years of age when he married, and 
that for the past 20 years or so the defendant had not been 
living with her. 

On cross examination witness stated that she had visited 
her son at his home on a good many occasions; that she had 
last visited the defendant, prior to September 26, some 
time during the latter part of the summer; that she, the 
witness, was at the present time living at Baltimore; that 
while the defendant was living with her the defendant 
turned over all of his money to her. 

Thereupon the defendant, Franklin Ellsworth Smith, was 
called to the stand and testified as a witness in his own 
behalf. He stated that he was 50 years of age; that to the 
best of his knowledge he had been born in the northwest 
section of Washington; that he started to school at the age 
of six, and that he continued at school until about the fifth 
grade, which he left on account of his eyesight. He stated 
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that he always sutfered from bad eyesight; that, after he 
left school, he obtained several odd jobs. The first place 
was at a department store at 8th and Pennsylvania Ave¬ 
nue, Southeast; that he could not recall his exaqt age at the 
time he obtained that employment; that thereafter 
53 he went to work for a man named ‘Hyman,’ in a dry 
goods store, in the southeast; that he stayed with 
him for about two years, and subsequently went to work 
for Hyman’s brother, in a shoe store, and stayed with him 
for another period of about two years; that he then ob¬ 
tained employment at Woodward and Lothropfs, where he 
worked for approximately twenty-two years, that is, from 
about 1895 until 1917; that his first position w^ that of a 
bundle wrapper, and then he was put in charge of the is¬ 
suance of drivers’ sheets in the shopping department. 
Witness further stated that at about the age i of thirteen, 
while on a visit with his mother to a relative's home, his 

I • 

cousin called him upstairs and showed him the practice of 
masturbation; that the witness, after seeing this exhibition, 
went home and tried the same practice; that thb only recol¬ 
lection he has of the occurrence was that he I had a very 
pleasant sensation, and that he kept this practice up; that 
he practiced this continuously^ for quite a whilb; that, upon 
realizing the effect it was having on his heailth, and his 
mother’s warnings, he attempted to break away from the 
habit; that he had been practicing this self-^buse during 
his entire lifetime, since that occasion. 

Witness further testified that he was married in 1902, at 
the age of 23; that at about the age of sixteejn he became 
interested in the Salvation Army work, and became what 
is known as a soldier in the Salvation Army; that he was a 
member of the Salvation Army from the timd he was six¬ 
teen until he was 23; that he attended meetings of the Sal¬ 
vation Army every week night, except Saturday, and that 
he attended three services on Sunday, at eleven o’clock in 
the morning, three o’clock and eight o’clock in|the evening; 
that during this period of seven years he nqver had any 
friends or companions of either sex; that between 1895 and 
1902 he never had, except on rare occasions, j any persons 
visit him at his home, and that he did not, except on rare 
occasions, visit any other persons at their homes; that he 
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had four children born to him; that in 1907 he was 

54 promoted to the bookkeeping department in Wood¬ 
ward and Lothrop’s, and kept that work until 1917; 

that in 1917 he went to work at the National Metropolitan 
Bank as a bookkeeper, and that he worked there as a book¬ 
keeper until May 15, 1922; that during the interval between 
1922 and 1924 he did not have any employment; that in 
1924 he obtained employment as a night watchman; that 
his hours of employment were from six in the evening until 
eight in the morning. 

Witness further testified that he commenced having sex¬ 
ual relations with his daughter at about the time she was 
14 or 15; that he testified he had been very passionate all 
his life, and that his wife, on several occasions, had refused 
to have marital relations with him; that during the time he 
was out of work he was at home a great deal with his 
daughter; that he began his marital relations with his 
daughter by placing his hands, first, on her breast, and that 
she took no offense; that he continued to take greater lib¬ 
erty, putting his hands on his daughter’s body, until finally 
he had intercourse with her; that these relations kept up 
for about a year and a half, until his wife discovered it; 
that his wife was all broken up over her discovery, but that 
she did not upbraid him particularly, but that his wife re¬ 
quested him to stop these relations, and he promised to; 
that a few days after this first promise he commenced hav¬ 
ing relations with his daughter again; that these relations 
continued for several months; that his wife again discovered 
the relations, and again warned him, and that he again 
promised; that he intended to keep his promise, but that 
he did not, and that several days after making the promise 
he again commenced having relations with his daughter; 
that on a third occasion his wife again discovered it; that 
upon this further discovery by his wife he requested her to 
meet him downtown, so that they could discuss the matter 
out of the presence of their daughter; that his wife 

55 met him, and that he again promised her to have no 
further relations with his daughter; that when he 

made this promise he fully intended to keep it, but that in 
a matter of a few days he had again commenced having 
relations with his daughter. 
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Witness stated that he had a conversation with his wife 
about his daughter having relations with oth^r men, and 
that he also warned his daughter against letting any other 
man touch her; yet, notwithstanding the warning he gave 
his daughter, she ran around with questionable compan¬ 
ions; that his daughter had told him about other women 
she was out with, who were having improper rellations with 
men; that he objected to his daughter smoking cigarettes; 
he also objected to his daughter reading the “True Story” 
magazine, because it had stories of immoral cohduct on the 
part of various people; that on one occasion!the witness 
contracted a venereal disease from his daughter. 

Witness further testified that his daughter tbld him that 
she drank, and that, on one occasion, Hallowe’en of 1927, 
she came home drunk; that his daughter got running around 
with married men, including the witness Steble; that the 
witness did not like Steele; “he always had a snaky look 
to him; he looked like one of these uncertain, sijeaky, cheaty 
kind of fellows. He was older than she wajs, and bald- 
headed practically, and I thought he was top old for her 
anyway. I objected to her seeing him. I neyer liked his 
looks; he always smoked cigarettes. He wpuldn’t be in 
the house only a minute or two until he would light a cig¬ 
arette, and he would smoke constantly all ofj the time he 
was there”; that Steele came to his house three and four 
times a day, and that defendant got sick and tired of look¬ 
ing at him; that defendant’s daughter would go out of the 
house and stay until one and two o’clock in the morning, 
over the objection of the defendant; that he had accused 
the decedent of having improper relations with other 
56 men, but that she denied it, and he told her that he 
wouldn’t believe her on a stack of bibles; that sev¬ 
eral weeks before September 26 the decedent went out of 
the house without his knowledge, and had taken her clothes 
with her; that he waited for her from five o’clock in the 
evening until two o’clock in the morning; that she didn’t 
return; that the following morning the decedent, still not 
having returned, the defendant went to visit the mother of 
the witness Steele, and learned that he, top, was out of 
town; that upon his return home he received a telegram 
from his daughter, stating that she was in Biitler, Pennsyl- 
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vania; that from the way the telegram was addressed he 
knew that Steele had sent the telegram, and not his daugh¬ 
ter; that several days before the 26th of September the 
mother of Steele had died, and that defendant’s wife told 
him that Steele was going to live with them; that he ob¬ 
jected to Steele coming to his house, because “Steele is 
nothing but a bum and a loafer”; that his wife insisted that 
Steele was going to live with them; that on the 25th of 
September he had purchased, among other articles of food, 
a pork pudding, so that he could have it for breakfast, with 
pancakes; that on the morning of the 26th of September, 
when he came home, he was in a bad frame of mind; that 
he felt antagonistic towards Steele; that upon his arrival 
at the house he observed his daughter and son at the table; 
that he asked his daughter if there was any pork pudding 
left for him; that they had an argument over this; that 
while he was eating his breakfast his daughter shouted 
“yah, yah, yah” at him several times, and that this ill 
treatment and disrespect of his daughter further angered 
him; that, after he had finished breakfast, he remonstrated 
with his daughter about her treatment, and she showed him 
further disrespect; that she sat down at the piano and 
started bangiiig on it; that he told her she ought to be 
ashamed to treat her father in this way; that his daughter 
got up from the piano and went into the bathroom, and 
commenced washing; that she told him she was go- 
57 ing out; that he objected to her going out without 
straightening up things, but she insisted she was; 
Iiai after his daughter had dressed the argument con¬ 
tinued ; that she went into the bed room, and while she was 
dressing he was seated in a rocking chair in the living 
room; that he went into the bed room and started arguing 
with her, to persuade her to stay home; that his daughter 
stood in the bed room; that he made up his mind he was 
not going to let her go out; that his daughter became angry; 
that she called him a ‘nut and a damned liar,’ because he 
had accused her of having improper relations with John 
Steele; that at that time the defendant was very excited; 
that his daughter tried to pass him several times to get 
out the door that leads to the hall; that she was talking in 
a loud and boisterous voice; that, as there were some new 
tenants downstairs, he did not want them to hear the noise. 
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for fear they might think his family were improper per¬ 
sons; that he shut the door; that as he pushed the door his 
daughter grabbed the knob and attempted to p^ull it open; 
that his daughter slammed the door two or tjhree times; 
that he had no expectation or intention of doing any harm 
to his daughter whatever; that as she attempted to push 
past him he was in a highly nervous state; that he grabbed 
her, and she upbraided him in a nasty manner; :that at that 
time he was right in front of her, and “on thel impulse of 
the moment, without any premeditation—God khows it was 
without premeditation—I take my oath before God on 
that—I reached up that way (indicating), and jput my arm 
around her neck, and I grabbed her with a powerful grip— 
I don’t know what gave me the strength—I grabbed her 
with a powerful grip, and I just squeezed down on the 
throat. The paper said I threw her on the bed. I didn’t 
throw her on the bed. And I just pushed her on 
58 the bed gently, and I got on the bed oh my knees 
over her, and I squeezed her and I choked her—I 
have to tell that—I’m sorry that I have to tell that, but I 
do—I choked her until I thought she was deak”; witness 
further stated that he had read various medical books, that 
you could determine whether a person was dead by hold¬ 
ing a mirror over his mouth, and if any moisture appeared 
that was evidence that life was still present; tjiat he got a 
mirror on the dresser, that was part of a toijet set; that 
he held it over her mouth to see if she was d$ad, because 
he did not want to see her sutler; that as hejintended to 
leave the house he did not want there to be any possibility 
of her suffering any agony; that after he grajbbed her he 
felt that he would give anything if he could stop, but that 
he could not; that on the mirror a small spot | of moisture 
appeared; that as he knew there must be life th^re, although 
she was beyond all human aid, he placed his hand over her 
mouth and held it for about a minute; then tested it with 
the mirror again, observed more moisture, arid again put 
his fingers over her nose. 

Witness testified that he never planned or premeditated 
any killing, and that this should be apparent from the fact 
that he had not killed Steele. He stated: i 

“It is only natural for anyone with common! sense to as¬ 
sume that having the feeling towards John Steele that I 
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had, that if I planned to kill anybody, my daughter for in¬ 
stance, I certainly would not have killed my daughter and 
left him run the streets as he is doing today, a free man. 
It is only natural to assume that I would have killed him 
too, or if I had only killed one, that I would have killed him 
and not killed her.” 

Witness further testified that, after he applied the mir¬ 
ror the last time, he put a pillow over her head, as he 
did not like the look on his daughter’s face, and the condi¬ 
tion she was in; that he has had two or three pictures of his 
daughter, when she was a small girl, in his pocket; he took 
them out and put them on the dresser; that he did not want 
to carry them around, as he left home wfith the inten- 
59 tion of going down to the station house, to give 
himself up; that while he and his daughter were 
wrangling he had heard the phone ring, but paid no atten¬ 
tion; that the door bell rang; that he didn’t answer it; that 
it rang the second time, just as he was getting ready to 
leave; that he met Steele at the door as he was going out; 
that he walked down town; that he intended to call his wife 
up at the Treasury; that he finally walked to 15th and G, 
went into a drug store and called up his wife, and was told 
she had left; that after he had telephoned his wife, he then 
walked down to Ninth Street, went into a moving picture 
house, often referred to as the “Smoke House”; that the 
reason he went there was because he liked the kind of shows 
they have, and the price was reasonable, only fifteen cents; 
that he wanted to pass the time away; that he did not enjoy 
the show very much; that he had stayed to see a complete 
show; that as the show was a comedy he did not enjoy it 
very much; that after leaving the show he walked up D 
Street to a lunch room, where he had a couple of sand¬ 
wiches and a cup of coffee; that he then came out of the 
lunch room and went down to Ninth and D, to the Criterion 
Theatre, another moving picture house; that he did not stay 
there more than an hour; that after coming out of this pic¬ 
ture house he walked up and down Pennsylvania Avenue, 
and along Louisiana Avenue; that he watched a Govern¬ 
ment excavation going on in the neighborhood of the Na¬ 
tional Museum; that finally he bought a couple of evening 
papers, and went down on the Ellipse to read them; that 
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in these papers he read the accounts of the ipurder; that 
after walking around some more, and as it |was getting 
dusk, he decided he would give himself up; that he went 
into the first precinct, with the Evening Star jin his hand, 
went up to the Desk Sergeant, and said “I amithe man you 
are looking for”; that the Desk Sergeant seeified to be be¬ 
wildered and did not understand what witness was talking 
about; that the Sergeant looked at the paper in a peculiar 
way, read for a couple of minutes, and then looked at the 
witness in wonderment, as though it was the first 
60 time he had heard of the crime; and thalt, a few min¬ 
utes later, after making a telephone call, the Ser¬ 
geant came back and placed defendant in a cell. 

On cross examination witness stated that he did realize 
he had killed his daughter; that he did not know what he 
intended to do at the time he grabbed her; thht he exerted 
the pressure on her throat, realizing it; that he did that 
for approximately three minutes; that after this he took the 
mirror in the manner described; that at thel time he was 
holding the mirror over her he realized why he was doing 
it, namely, for the purpose of making a test to ascertain 
if she was dead; he stated that he did that I while in full 
possession of his faculties at that time. He further stated 
that, to the best of his knowledge, his son had left for school 
at about a quarter to nine. 

He further stated that, at the time he left his home, he 
fully intended to surrender, but felt that “he would walk 
around a little while, and enjoy the sunshine and fresh 
air, and give myself up later”; that if he had desired to 
leave town he had ample money to pay his fhre for quite a 
few miles away; that at the time he left home he was very 
nervous, but that he knew what he was doing, and knew 
where he was going. | 

The witness stated that the statement that had been of¬ 
fered in evidence was accurate, and that the |language used 
was his own language; that when he received various pro¬ 
motions at Woodward and Lothrop’s, he likewise received 
small increases in salary; that during the four and a half 
years he was employed at the Metropolitan Bank he had 
received various increases in salary; that his eyesight had 
failed him while he was working as a bookkeeper, he hav¬ 
ing lost the sight of one eye completely; that he had a 
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Specialist attending to his eyes, who told him he would 
be likely to lose the sight of his remaining eye; that he ex¬ 
plained this situation to the President of the Bank, and 
offered to quit; that the President requested him to 

61 take charge of the other bookkeepers, and just super¬ 
vise the others; that the witness told him he did not 

care to do that, and take the salary he was being paid; that 
he did not “feel like doing that, and getting the money”; 
that the President told him it would be perfectly satisfac¬ 
tory to the Bank, and that if he took this position he would 
have but very little work to do; that after being out of 
work for two years, through the assistance of “one Charles 
L. Taylor, Paying Teller” at the Bank, he obtain- reem¬ 
ployment as a Night Watchman. 

Witness denied that he had any immoral relations with 
his daughter on the morning of her death. He denied that 
his conversations with his daughter about the witness 
Steele were prompted by jealousy. The witness further 
testified that the last time he had had relations with his 
daughter, prior to her death, was on September 21. 

Thereupon he was excused. 

62 Thereupon Bessie L. Smith was called as a wit¬ 
ness, and testified that she had been married to the 

defendant on July 16, 1902, and had known her husband 
for about three years prior to that date, having met him 
at the Salvation Army; that there had been born to her 
four children, three boys and a girl; that for the past eleven 
years she had been employed at the Bureau of Engraving; 
that for about the past ten years her husband had made a 
practice of bringing home canned goods, eggs, butter and 
other perishable food, and would insist upon locking the 
food in sideboard drawers, and in a trunk, to which he 
alone had the keys; that he gave as his reason for this con¬ 
duct that he Could not afford to have the family eat the food 
until it was time; that this conduct had existed continu¬ 
ously over this period of years; that between 1922 and 1924 
her husband had no employment whatever, and that she 
supported the family; that about two years ago she dis¬ 
covered her husband’s relations with her daughter, but 
that she had suspected them for some time before that; 
that upon her discovery she threatened to leave him, but 
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that he had begged her not to; that, when questioned, her 
husband told her he was sorry, but said he could not help 
it, because of certain practices he had been indulging in 
since he was a child; that years before, .shortly! after she 
was married, the defendant’s mother had advised her about 
this practice of her son; that about six months jafter this 
first occasion she discovered her husband had! continued 
to have relations with his daughter; that she (palled him. 
on the phone about it, and he requested her to j meet him 
downtown, which she did; that he begged her |to forgive 
him, upon his promise to do differently; that shie believed 
he intended to keep this promise, and she had 40 positive 
knowledge that he continued to have relations' with her 
daughter after that; that, on the morning of September 26 
she went to her employment at about ei^ht in the 
63 morning; that she knew of no prior argument her 
husband had been having with her daughter;‘ that 
she was advised of her daughter’s death at about eleven 
o’clock; that Steele had moved into her house hbout four 
days prior to September 26; that she had taken ! him in be¬ 
cause his mother had just died; she stated that the witness 
Steele had told her that he had climbed up the fire escape 
and had seen her daughter on the bed prior to the arrival 
of the police. | 

On cross examination witness testified that Steele had 
been keeping company with her daughter fori about six 
months; that she and her husband had had I arguments 
about Steele. She further testified that, in her cipinion, her 
husband was of unsound mind; that she had fitst come to 
that conclusion when he began locking goods! up in the 
drawers; that the only other things she could! remember, 
which suggested unsoundness of mind to her, Vere fits of 
anger and temper that he displayed; that he! had never 
abused her, was kind to her and the children, contributed 
all his money to the support of his family, wajs generally 
mild around the house, except when he had tjhese angry 
spells and that he had never struck her. She! stated that 
she could not remember making the stateifient at the 
Morgue: “don’t let me see that man; I dete$t him”, as 
she was very nervous on that occasion; that shel had visited 
her husband at the jail; that she had not coromunicated 
with the police when she learned of her husband’s relations 
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with her daughter; that that did indicate to her that her 
husband was of unsound mind, but she had never taken 
any steps to have him treated for his mental condition; 
that she had not communicated with the police about his 
displays of temper and threats; that for the past twenty- 
six years her husband had not attended any of the meet¬ 
ings of the Salvation Army; that if her husband had gone 
.to the Salvation Army it would not have indicated to her 
that he was of unsound mind. 

Upon redirect examination witness testified that, 
64 during none of their married life had her husband 
had any friends visit him at their home; nor, as far 
as she knew, had he ever visited any of his friends at their 
homes; although the witness herself did have her own 
friends, whom she visited. She further testified that her 
reason for not notifying the police about her husband, 
when she discovered these relations, was because she wanted 
to protect her family, her home, her children and her grand¬ 
child; that she felt sorry for her husband, did not think him 
responsible aiid did not at the time of testifying. 

Thereupon Newton Smith was called as a witness, and 
testified that he was 25 years of age, and the son of the 
defendant; that he had not been living -with his father and 
mother since December, 1924; that he had noticed his 
father make a practice of hiding various perishable food 
stuffs; that on one occasion, while arguing with his mother, 
he jumped up and turned out the light, and then turned it 
on, and told his mother that if he could not sleep she could 
not either; that about two years ago he learned of his 
father’s relations "with his sister. 

On cross examination witness stated that he believed his 
father to be of unsound mind at the time of the killing; 
that his father had acted peculiar at times, and that the 
witness had mentioned this fact to his mother as far back 
as when he was 14 or 15 years old. 

Thereupon Charles L. Taylor testified that he was Pay¬ 
ing Teller at the Metropolitan Bank; that he had known 
the defendant about 25 years, having first become ac¬ 
quainted with him at Woodward and Lothrop’s; that at 
Woodward and Lothrop’s he saw the defendant daily; that 
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he had obtained employment for the defendant as a 

65 bookkeeper at the Metropolitan Bank, w^re he fre¬ 
quently came in contact with the defendant; that 

he had always regarded the defendant as a very unso¬ 
ciable creature; that defendant always kept to Himself, both 
at work and out of work; that during the 25 ye^rs he knew 
the defendant he had visited his home on ohe occasion; 
that the defendant was always peculiar and erratic; that 
at times, while working, the defendant would buirst out sing¬ 
ing, and at the same time kept drumming on thie desk; that 
this happened on any number of occasions, both at Wood¬ 
ward and Lothrop’s and at the National l^Ietropolitan 
Bank; that after these outbursts the defendant never gave 
any explanation of his conduct; that since 192^ he had not 
seen the defendant except very seldom; that during the 28 
years witness had knovm the defendant he had never seen 
the defendant on the street with any other person, and had 
never known him to associate with anyone. i 
On cross examination witness testified he would not say 
the defendant was of unsound mind, but was peculiar and 
erratic; that defendant had been employed ^t the bank 
for about seven years, until he became head'bookkeeper; 
that the witness had confidence in the ability of the defend¬ 
ant as a bookkeeper; that while the defendant was em¬ 
ployed at Woodward and Lothrop’s he had no idea that 
the defendant was of unsound mind, but did lj:hink he was 
peculiar. 

On redirect examination witness stated he haid never seen 
any of the other men employed with the defendant act in 
the same manner as had the defendant; that while the de¬ 
fendant was working at the Bank his eyes became very 
bad, and that the witness sent him to his'own physician; 
that upon his return to work the defendant was placed in 
charge of the other bookkeepers, and did not have to do 
any actual bookkeeping himself, and that, after a short 
time, the defendant came to the witness and tjold him that 
he, the defendant, was going to quit, because; he was get¬ 
ting too much money for the work h^ was doing. 

66 On recross examination witness stateld that there 
were no other bookkeepers employed at the Bank who 

have been identified with the Salvation Army. | 
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Thereupon John Phillip Hayden testified that he was an 
Auditor at Woodward & Lothrop’s, and had been there for 
29 years; that he had known the defendant for about 25 
years; that he had worked with the defendant for about two 
years prior to 1908; that he had known him before then; 
that during the time he knew defendant the defendant was 
very quiet, and had little to say; that he could not recall 
that the defendant ever associated with any other man, even 
at lunch periods, or after working hours; that he had ob¬ 
served the defendant at times, when he would be working, 
suddenly stop his work, commence thumping on the desk, 
and whistle; that he did not know how many times the de¬ 
fendant would do this, although it was frequent enough to 
become noticeable; that he never knew the defendant at 
all outside of his emplo 3 Tnent. 

On cross examination witness stated that he had seen 
Salvation Army meetings on corners, and had heard people 
singing hymns, but he did not consider it unusual; that 
he never associated the conduct of the defendant at his work 
with his being a member of the Salvation Army, 

Thereupon Harry B. Ostermayer testified that he was 
Credit man at Woodward and Lothrop’s; had known the de¬ 
fendant about 25 years; that he saw the defendant quite 
often during the last ten years that the defendant was em¬ 
ployed there; that he was the direct superior of the de¬ 
fendant ; that defendant was considered a very conscientious 
worker and was well thought of; that he never came in con¬ 
tact with the defendant except around his work; that 
67 the defendant always seemed to keep to himself, and 
never mingled with any of the other men; that he 
had never heard the defendant sing during his work. 

Thereupon Arthur William Allison testified that he was 
employed in the Credit Department of Woodward and 
Lothrop’s, having been there about 36 years; that he had 
known the defendant since they were boys, and worked with 
him for quite a number of years; that the defendant was 
very peculiar, and that he never mixed with the other men, 
but always kept to himself, even at lunch time; that he never 
was with the defendant for a minute outside of working 
hours; that the defendant always kept at his work; that he 
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had never noticed him do any singing during his working 
hours. 

Thereupon Herman Friedman testified that he had known 
the defendant about 25 years; that while the defendant was 
employed at Woodward and Lothrop’s witness came in 
daily contact with him for about ten years; that! the defend¬ 
ant was unsociable; that the defendant always seemed to be 
the last man to get through with his work; that the witness 
was then employed as an office boy, and when he would go 
to the defendant to get papers from him thje defendant 
would very seldom speak to him, but would merely grin at 
him; that defendant always impressed him as a man who 
had something on his mind, appearing to be vdry worried; 
that he never observed the defendant engag^ in singing 
while he was working. 

i 

I 

68 Thereupon. Dr. Kenneth William Kinhey testified 
that he was a practicing Physician, having graduated 
from Tulane University, of New Orleans, in 191j5; that after 
graduation he had assisted the Professor of Neurology and 
Psychiatry at hospitals in New Orleans, and^ during the 
war, had done nervous and mental work; that during the 
war he reached the rank of Captain, and w^s second in 
command of the Surgeon General’s office in "Washington; 
that subsequent to that he was in the Criminolbgy Division 
of the State of Illinois; that since 1920 he lias been en¬ 
gaged in the practice of medicine in Washington, and 
was also Consultant for the "Veterans Bureau in nervous 

I 

and mental diseases at the diagnostic center ; that since 
his graduation he had specialized in nervous and mental 
diseases; that he had testified for the District bf Columbia 
with Dr. Hickling for about eighteen months;;that he had 
examined the defendant on November 4,1928, at the Wash¬ 
ington Asylum and Jail; that he gave him both a physical 
and mental examination; that the physical exaihination dis¬ 
closed a moderately emaciated body, with evidence in one 
eye of the removal of a cataract, and an incipient cataract 
in the other; that the defendant showed certain shakings 
of his fingers when they were extended, and a W®^®ral slow¬ 
ness of motion; that from the information collected it was 
his opinion that the defendant was a masturbator; that his 

‘ I 

i 

I 

I 

I 

I 
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mental examination consisted, first, of a test of Ms memory, 
whicli he would classify as average; that the defendant told 
him his life had been one of more — less solitude; that in 
the course of the examination the defendant told him of his 
early masturbation and its effects on his sex relations with 
Ms daughter; that the defendant appeared quite gleeful 
when telling hitn about his first intimacies with his daughter, 
and seemed pleased with it; that the witness noticed tMs 
pleased air in contrast with the disgusted air to be 
69 expected; defendant told him of acquiring gonor¬ 
rhoea during his relations, and apparently showed 
no disgust about it; that defendant described the tragedy 
to him, telling about expecting a certain pudding to be 
cooked, about the argument which followed, and the choking 
of his daughter, and showed no evidence of emotion what¬ 
ever, not as much as the witness was displaying in testify¬ 
ing; that during the part of his examination, when the de¬ 
fendant was telling of the illness of Steele’s mother, he 
wept considerably; that the defendant showed an absence 
of emotion all the way through, or rather a displacement 
of emotions, as when he wept at the illness of Steele’s 
mother, and showed no feeling when he spoke of Ms daugh¬ 
ter’s death; that the witness also discovered that the de¬ 
fendant now apparently sees his daughter in a vision, not 
as one would expect a father to visualize a daughter, but 
he visualizes her body, and it is pleasing to him; that the 
defendant had told him that, after his daughter’s death, he 
had gone to two moving picture shows, and later surren¬ 
dered; that the witness had been present while defendant 
had testified in Court, and his opinion as to his mental con¬ 
dition had been strengthened by the defendant’s statement 
that he wished to enjoy the fresh air and sunshine before 
surrendering himself. He then stated that, from his exami¬ 
nation of the defendant, he had formed the opinion that the 
defendant, on September 26, 1928, was of unsound mind. 

Whereupon the following occurred: 

By Mr. Kelly: 

“Q. Now, Doctor, assuming that the defendant now is a 
man 50 years of age, that at the time of his birth he had 
to be taken by the use of instruments from the womb of Ms 
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mother; assuming further that the force that w^s used was 
of suflScient strength to cause a severe dent to i appear on 
the right side of his head, and that that dent remaned there 
during his entire childhood; assuming further that the de¬ 
fendant from early childhood up to the present time has 
always suffered from a very bad eyesightj; assuming 
70 further that the defendant at or about the age of 
five or six years started to school and that he went 
to school until he reached about the fifth grade; assuming 
further that at the present time he cannot recall the exact 
age at which he left school, but states that the'reason for 
his leaving school was the fact that he had this bad eye¬ 
sight; assuming further that the defendant after leaving 
school took several odd jobs over a period of k couple of 
years, imtil about 1895, when he obtained emplo^ent with 
Woodward & Lothrop’s; and assuming further that at 
about the age of 13 years the defendant was s|bown, by a 
cousin or a friend of his, the habit of masturlj)ation; and 
assuming further that after he was once showif this habit 
the defendant commenced himself this practice of self-abuse 
and continued it from that time practically his entire life¬ 
time ; and assuming further that after the defendant went to 
work at Woodward & Lothrop he joined thk Salvation 
Army; and assuming further that during the next six or 
seven years, up until about 1902, he made it hisl practice of 
going to the Salvation Army each night of th6 week, and 
that he devoted all of his time when he was not working be¬ 
tween going to the Salvation Army and then going home? 
and assuming further that from the time the defendant was 
a young boy up until he was married that he never mingled 
with any other boys, never played around witlji any other 
companions, never had any others visiting him at his house; 
and assuming further that in the year 1902 the defendant 
was married, having married a young lady wlfom he met 
while he was going with the Salvation Army; and assuming 
further that as a result of that marriage four children were 
born to the defendant’s wife; and assuming further that 
from 1902 up until 1917 the defendant was employed as a 
bookkeeper at Woodward & Lothrop; and assuniing further 
that while he was employed there he never mingled with any 
other men, never talked to them except in the very smallest 
terms, and that he was generally known by hi^ associates 
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as an unsociable creature; and assuming further that 

71 during all those fifteen years, from 1902 to 1917, he 
never visited at the home of any of these people, and 

never had any of these people visit him; and assuming fur¬ 
ther that in 1917 the defendant gave up his employment at 
Woodward & Lothrop and went to work at the National 
Metropolitan Bank; and assuming further that he went there 
in the capacity of a bookkeeper, and assuming that he stayed 
there from 1917 to about 1922; and assuming further that 
during the time he was employed as a bookkeeper at Wood¬ 
ward & Lothrop and also while employed as a bookkeeper 
at the National Metropolitan Bank he was observed by his 
fellow workers as constantly being at his books, never pay¬ 
ing apparently any attention to anyone else; and assuming 
further that he would frequently stop his work for no ap¬ 
parent reason and commence singing some hymn or song 
and drumming on the desk or book in front of him; and as¬ 
suming further that this conduct by the defendant was ob- 
served nj persons vrorking with him a great many times; 
and assuming further that he and his wife for the past ten 
years have not been having the happiest of relations be¬ 
tween themselves; and assuming further that the defendant 
lost his employment on account of his eyesight going back 
on him in 1924; and assuming further that before the de¬ 
fendant quit his employment he went to one man who worked 
with him and told him that he was going to quit his job, 
and that the reason why he intended to quit was because 
of the fact that he was getting too much money for the 
amount of work he was doing; and assuming further that 
the defendant was out of employment for a period of a little 
over two years, until about 1924; and assuming further that 
in 1924 the defendant obtained employment at the National 
Metropolitan Bank in the capacity of night watchman, work¬ 
ing from six o’clock at night until eight o’clock in the morn¬ 
ing, and assuming further that for the past five years, or 
starting four or five years ago, at the time when the daugh¬ 
ter of the defendant was about fifteen years of age, 

72 and while the defendant was at the house alone with 
her, the defendant began to become familiar with his 

daughter; and assume further that that practice exhibited 
itself at first by his placing his hands on her breasts; and 
assuming further that after several months the defendant 
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continued to be intimate with Ms daughter until finally he 
had sexual relations with her; and assuming farther that 
these relations existed, that is, of Ms having seS:ual inter> 
course with his daughter, for a period of abbut a year 
prior to the time of his wife’s discovering of it; ^nd assum¬ 
ing further that his wife did discover it after those rela¬ 
tions had existed for about a year, and upbraided him 
about it, and he promised her that he would refrain from 
having further sexual relations with his daughter; and as¬ 
suming further that after tMs first time, the defendant, 
despite the promise made to his wife to refrainj from hav¬ 
ing sexual relations with his daughter, and did refrain for 
several days, that he again had those relations with Ms 
daughter; and assuming further that that existed for a 
period of some months, when his wife discovered it a sec¬ 
ond time, and that she again called his attention to it, and 
that again he promised that he would refrain fifom having 
those relations with his daughter, but after several days he 
commenced again; and assuming further that the; defendant, 
after the second promise, was found out again, a third time, 
by his wife, and that after a lengthy conversa|;ion in the 
park with his wife he promised her a third time he would 
refrain from having those relations with his daughter, and 
that after that third time making the promise I to refrain, 
he again commenced having those relations with his daugh¬ 
ter; and assuming further. Doctor, that because I of the fact 
that for the last four or five years the defendant was hav¬ 
ing no relations with his wife, and assuming further that be¬ 
cause of this habit of masturbation, the defendant was then 
an extremely passionate individual; and assuming 
73 that after tMs third time he promised his wife he 
would have no further relations with his daughter, he 
continued to have relations with her as before, had assum¬ 
ing further that about 18 months ago Ms daughter com¬ 
menced reading magazines wMch he says contained stories 
about women who were not behaving themselvies or were 
running around with different men and doing these tMngs 
they shouldn’t do; and assuming further that the defendant 
told his daughter she should not read such stories because 
of the effect it would have upon her morals; and assuming 
further that during all that time he was warmng Ms daugh¬ 
ter against reading such literature because o^ the effect 
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Upon lier morals, lie continued to have relations with her; 
and assuming further that about a year prior to September 
26,1928, the daughter of the defendant began to run around 
with other men; and assuming further that the defendant 
told his daughter that she should not run around with other 
men, and should not permit other men to have sexual rela¬ 
tions with her, because of the danger both to her morals 
and to her physical condition, and that during this time he 
himself was having these relations with her; and assuming 
further that some six months or so before September 26, 
1928, the daughter of the defendant, with whom he had 
been having relations, met a young man by the name of 
Steele, and that the defendant warned her about allowing 
this man Steele to have any relations with her, again tell¬ 
ing her of the effect that conduct would have upon her 
morals, and at the same time he continued to have those 
relations with her himself, and assuming further that on the 
morning of September 26 of this year the defendant walked 
home from his work at about eight o’clock in the morning, 
and arriving at his home had an argument with his daugh' 
ter about certain articles of food, whether they were there 
or not, or whether this man Steele had been eating them; 
and assuming further that the daughter in the course of the 
argument said that he was a damn liar and a nut, 
74 because Steele was not eating there; and assuming 
further that the daughter got up and said she was 
going out, and that he told her she shouldn’t go out because 
she should do her housework before leaving; and assuming 
further further that she told him she was going out any¬ 
way, and prepared to get dressed; and assuming further 
that the defendant followed her into the bedroom and told 
her she was not going out and that he was going to make 
her stay there; and assuming further that he went over 
and shut first one door and then another one; and assuming 
further that the daughter went to the window and pulled 
open the wihdow three times, and each time she pulled it 
open he pulled it shut; and assuming further that after 
doing this she told him she was going to holler to the neigh¬ 
bors downstairs, and was going to tell her mother when 
she came home about his conduct towards her; and assum¬ 
ing further that the defendant then grabbed his daughter 
about the throat, and that as he grabbed her he pushed her 
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over on the bed, and held her there for a shorty time; and 
assuming further that while holding her throat he began 
trembling but still he held.on to her throat; and assuming 
further that he held it for three or four minutes, and that 
after he did that he went over and got a mirror and applied 
it to her mouth and observed a small particle on the mirror 
about the size of a quarter, and that then he ptt his hand 
over her mouth and nose and held it there for h minute or 
so, and then again applied the mirror, and igain went 
through the performance of holding his hand ovet her mouth 
and hose; and assuming further that he then aftter a minute 
or so had elapsed put a pillow over her head, and then 
straightened her body out on the bed, and walked out of the 
house, and as he was going out of the door he n^'et this man 
Steele; and assuming further that Steele asked him if his 
daughter Bessie was in, and that he replied th^t she was, 
but that she was dead; and assuming furthei^ that after 

doing that he walked down the steps and out of the 
75 house which was located on New Jersey ^venue and 

M Street, Northwest, and walked downj New York 
Avenue to the neighborhood of 15th Street, and that when 
he got to 15th and G Street, he called up his wife or tried 
to call up his wife at the Treasury Department ^t was ad¬ 
vised that she was not there; and assuming further that 
after doing that he then walked down to 9th and Pennsyl¬ 
vania Avenue in the neighborhood of Parker, Bridget and 
Company, and walked up 9th Street to a moying picture 
show, and that he went into a moving picturfe show and 
stayed in there for the period of the show, and saw a comedy 
picture; and assuming further that he then ivent out of 
there and walked up on D Street between 9th aid 10th, and 
went into a lunchroom and had a couple of sandwiches and 
a cup of coffee; and assuming further that after doing that 
he went down to the corner of 9th and D Street and went 
into a second moving picture show, and stay^ about an 
hour, and saw a part of the show, and then came out, and 
assuming further that after doing that he walked around 
town for quite a while, bought some newspapers; and walked 
with these newspapers down to the Ellipse and isat down on 
a bench in order to read of the death of his owjn daughter; 
and assuming further that after doing that he got up and 

5—4951a I 
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walked down around Pennsylvania Avenue to watch some 
building operations going on back of Pennsylvania Avenue 
or below Pennsylvania Avenue; and assuming further that 
after doing that, somewhere about dusk, the defendant, giv¬ 
ing as a reason the fact that he was tired of walking around, 
the defendant walked in to the First Police Precinct, walked 
up to the Desk Sergeant, handed him a newspaper, and 
calling attention to the heading, said, “I am the man you 
want”; and assuming further all of this to be true, what in 
your opiuion was the mental condition of the hypothetical 
subject I have described? On that date was he of sound or 
unsound mind? 

“Of unsound mind.” 

76 On cross examination witness testified that he did 
not know what mental trouble the defendant had; 
that he had attempted to classify him but had not been 
able to do so; that the defendant might be a dementia 
praecox, or might be what is known as a sex pervert, or 
something of that order, but that he could not possibly 
classify him. Witness stated that he would not say the de¬ 
fendant was suffering from dementia praecox or paranoia, 
or that he had emotional insanity; that he was certain the 
defendant was not a constitutional psycopath. Witness 
stated that, at the time of his examination, he believed the 
witness appreciated the nature and the quality of what he 
was saying; that he believed the defendant was able to dis¬ 
tinguish between right and wrong. 

Thereupon the following occurred: 

“Q. Do you think that, at the time he committed that act, 
he had full recognition of what he was doing, namely, kill¬ 
ing his daughter, was wrong? A. Of course he had the idea, 
but he was incapable of doing as we would like to do.” 

Witness further testified that, in his opinion, any parent 
who would kill his child was of unsound mind, because of 
the fact that Americans, individually and collectively, have 
a love for a child that is probably the greatest motive for 
doing things of being productive for its betterment. 

Witness further testified that, even assuming the defend¬ 
ant had had relations with his daughter, and may have had 
reason to believe that someone else was being intimate with 
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her, and that assuming there was evidence that she was 
growing cold towards his desires, that he would still be¬ 
lieve a father, to kill his child under such circiimstances, 
would be of unsound mind; witness would not say exactly 
when the defendant became of unsound mind; biit the con¬ 
dition probably began in early life; that the witness 
77 might have been of unsound mind while employed at 
the Metropolitan Bank, even though he| was con¬ 
sidered a good worker; that the defendant had told him 
about visions that he now had; that the witness! knew that 
about fifteen per cent of the babies born are forcep babies; 
that it would be difficult to say whether a person’s mind 
were atfected by a birth injurj’, except by speculation; that 
the fact of his being a forceps baby was not one Of the great 
points on which the witness ’ opinion was based j that some 
of the things upon which the witness based his opinion were 
matters learned from information supplied by the defend¬ 
ant ; that he was certain the defendant was not a rjaalignerer; 
that he had found no evidence of syphilis in the defendant; 
that, considering the killing of his child, the intercourse with 
his own child, the masturbation, and the manner in which 
he presented himself on the stand while testifying, con¬ 
sidering all these things, the witness believed the defendant 
to be of unsound mind. 

Whereupon the following occurred: 

i 

“By the Court: I 

Q. Suppose when the hypothetical question says he did 
so (went downtown), in order that he might enjoy the sun¬ 
shine, knowing that he was going to be confined,i would that 
be the normal or the abnormal thing to say? |A. I would 
consider that abnormal. I think in states of grieat distress 
normal individuals ’ thoughts are so occupied thqt they have 
no room in their' minds to enjoy things of minor impor¬ 
tance. ’ ’ 

I 

On the following morning Mrs. Lyle E. D6w testified 
that she was a cult worker for the Episcopal city mission; 
that she had talked with defendant at the jail oiji November 
13th; that defendant appeared to be extremely hervous and 
very talkative, and seemed to have mixed emotions; that 
defendant insisted he would not harm a bair of his 
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daughter’s head, and still related the offenses he had com¬ 
mitted; that her conversation with the defendant 

78 lasted about two hours; that in her opinion he was 
of unsound mind. 

On cross examination witness testified that about six per¬ 
sons had requested her to interview the defendant, and 
she had received permission from the defendant’s Attorney 
to talk to the defendant. 

Thereupon Dr. Roger S. Cohen testified that he was a 
Physician, and had graduated from George Washington 
University in 1924; that for the following two years he was 
attached to St. Elizabeth’s hospital, and studied mental and 
nervous diseases for a year, subsequent to his employment 
at the hospital, in Vienna, Austria; that he had made a 
specialty of mental and nervous diseases; that on the 15th 
of November, 1928, he made an examination of the defend¬ 
ant at the jail; that he received a history of the defendant; 
that his answers to questions were coherent, although he 
appeared to have a certain pressure of speech, namely, 
talked more than he should; that defendant had denied any 
hallucinations; that he learned defendant had masturbated 
since about 12 or 13; that his married life at the start was 
normal, except for the practice of masturbation; that de¬ 
fendant had described in detail the first several months of 
his intimacies with his daughter prior to his actually hav¬ 
ing intercourse with her; that defendant told his story 
with amazing frankness, as though he did not realize the 
magnitude of his act, or what he had done; that in telling 
of the seduction of his daughter defendant exhibited the 
glee one would associate with an immature boy; that de¬ 
fendant had related to him his having received gonorrhea 
from his daughter, and was inclined to laugh over it; that 
his daughter’s conduct in smoking seemed to annoy the 
defendant more than anything else; that defendant had 
related to him what he had done after killing his daughter, 
but what seemed to be most on his mind was whether or 
not he should plead guilty. “He said to me, ‘if I 

79 have to plead guilty, I will be ashamed to go and eat 
dinner with the other prisoners here at the jail,’ ” 

that defendant had told him he had warned his daughter 
against having relations with other men, particularly hav¬ 
ing warned her against John Steele; that he called Steele 
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many names, but that the chief objection he seehied to have 
to him was that he was baldheaded and 27 years old; that 
as a result of his examination he reached the! conclusion 
that the defendant was of unsound mind. i 

Thereupon the hypothetical question propounded to Dr. 
Kinney was read to the witness, and he stated that in his 
opinion a hypothetical subject was of unsound mnd. 

On cross examination witness stated that the! fact of de¬ 
fendant being a foreep baby might have affected his mental 
development; that there was a depression on the right side 
of the defendant’s head. Witness stated that he assumed 
things set forth in the hypothetical question, even when 
based on information obtained from the defendant, to have 
been true; that he had considered the fact thatithe defend¬ 
ant stayed by himself, was seclusive, and had taken into 
consideration that he had gained promotions in Ihis position 
and increases in his salary. ! 

Witness stated that he took into consideration that de¬ 
fendant gave up his position as bookkeeper, giving as his 
reason that he was receiving too much compensation; but 
he believed the real reason was his inability to parry on his 
work; that the witness believed that, even takijig into con¬ 
sideration the lack of eyesight of the defendant, if he were 
normal he could have obtained better employiinent than a 
night watchman; that the witness believed that the con¬ 
duct of the defendant, immediately after the i killing, was 
evidence of an improper mental reaction; that! the witness 
could not classify the type of insanity from wrhich the de¬ 
fendant was suffering. Witness stated that,Ihis opinion 
was not mainly based on the fact of de^endant’s re- 
80 lations with his daughter, and his killing of his 
daughter; that he would not say that aiperson who 
killed his daughter was per se of unsound mind; that the 
witness believed that at the time the defendant! grabbed his 
daughter he knew what he was doing, and prolDably appre¬ 
ciated that he was doing wrong. | 

Whereupon the following occurred: 


(By Mr. Collins:) 

Q. “You say that he did? A. He appreciated it, but he was 
unable to—^he knew the right and wrong, but lie was unable 
to carry it through. 
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^‘Q. You mean he was unable to carry the right through 
and refrain from doing the wrong! A. Yes.” 

Witness further testified that he had no definite idea as 
to how long the defendant had been of unsound mind, but 
that he believed the defendant had been of unsound mind 
for at least several years prior to September 26, 1928. 

Thereupon the defendant rested its case. 

Whereupon Mrs. Bessie L. Smith was recalled to the 
stand by the Government, in rebuttal, and was asked if she 
had made this statement about her husband, in the presence 
of Officers Waldron and Sweeney: “I am satisfied he will 
commit suicide. I know' enough about him to hang him, 
and I will hang him,” to which the witness replied that she 
did not. 

Thereupon the following occurred: 

(By Mr. Collins:) 

“Q. Mrs. Smith, I believe it was Schippert, the under¬ 
taker, that handled the burial of your daughter? A. Yes. 

“Q. Bo yoii remember that Mr. Schippert’s assistant, 
O. O. Phillips, was the one that handled the funeral for you? 
A. Yes sir. 

81 “Q. Now I ask you if it is not a fact that on the 

occasion when you were interviewing him with refer¬ 
ence to the funeral arrangements you didn’t say to him 
that “he is a dirty rat, and the worst they can do to him is 
the best they can do”? 

“Mr. Kelly: Don’t answer. I object. Supp-se she did? 

“Mr. Collins: I offer it, if Your Honor please, simply 
to show change of sentiment that is being shown in this 
case. 

“The Court: Well, might it not have something to do 
with the opinion which Mrs. Smith expressed in regard to 
the condition of mind which she said she felt the defendant 
was in? I think it might have a bearing on that question. 

“Mr. Kelly: I submit, if Your Honor please, the state¬ 
ment made at that time—at a time when the defendant was 
not here—^is certainly inadmissible. I submit it does not 
prove anything, and I object to it on those grounds. 
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‘ ‘ The Court: I do not think it proves any fact which has 
to do with the question of the guilt or innocence of the de¬ 
fendant, aside from the consideration which the; jury might 
give to the opinion which, as I recollect, MrsJ Smith ex¬ 
pressed to the effect that she thought that hier husband 
was of unsound mind. Now could it not be ar^ed to the 
jury that while she expressed that opinion now^ she at one 
time made the statement which would indicate fhat she did 
not have any such opinion, but felt that he was guilty of 
felonious killing of her daughter ? On that ground it might 
be admitted. | 

“Mr. Kelly: Your Honor will allow me an exception. 

“Mr. Collins: That is all. Just a minute, Mrs. Smith. 
Did she answer that question? 

I 

(“The reporter said she had not answered it^) 

“By Mr. Collins: | 

i 

Q. What is your answer to that question? Did you make 
that remark to Mr. 0. 0. Phillips? A. I did ndt.” 

I 

82 Whereupon Joseph F. Waldron was riecalled, and 
testified that Mrs. Smith had made the statement 
above mentioned in his presence. He further tlestified that 
he had seen the defendant on September 26 hnd Septem¬ 
ber 27: that the defendant was under his observation for 

* I 

three-quarters of an hour on the 26th, and about two and 
one-quarter hours on the 27th; that in his opii|ion the wit¬ 
ness was of sound mind. 

On cross examination witness stated he did not believe 
the defendant was a little abnormal; that thej witness did 
not know Dr. Hickling had examined the defendant on the 
day following the inquest; that defendant had told him 
in detail about his relations with his daughter; that the 
defendant did not cry; that during the course of his con¬ 
versation defendant asked permission to smoke his pipe, 
and was smoking during the time he was telling about the 
killing; that when he talked to Mrs. Smith she did not ap¬ 
pear to be wrought up over her daughter’s d^ath. 

I 

Thereupon Thomas F. Sweeney testified that he was a 
Detective Sergeant; that he was present when Mrs. Smith 
made the statement she had denied making; I that he had 


I 
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observed the defendant for a little over two hours on Sep¬ 
tember 27; that he heard his conversation, and in his 
opinion the defendant was of sound mind. 

On cross-examination witness stated that he had been 
connected with the Detective Bureau for 27 years, and had 
apprehended many persons charged with homicide; that 
the defendant was smoking while he was making his state¬ 
ment; that he did not appear excited; that the defendant 
did not cry while he was making his statement, showed no 
remorse over his daughter’s death; that all of the defend¬ 
ant’s statement was told in about the same manner. 

83 Whereupon John F. Flaherty was recalled as a 
witness, and testified that he was present while de¬ 
fendant made his statement at headquarters, and was of 
the opinion that the defendant was of sound mind. 

On cross examination witness testified that he had seen 
defendant at the District Morgue on September 28; that 
the defendant had interrupted the proceedings at the 
Morgue on one occasion when Steele was testifying; that 
he said something about Steele, called him a thief, or some 
other name, but witness could not recall his exact language; 
that the defendant had arisen and interrupted the proceed¬ 
ings ; that the witness had been to the Morgue on hundreds 
of occasions but could not recall of ever having seen that 
done before; that the defendant at the time of making his 
statement at headquarters did smoke, and his general ap¬ 
pearance was the same as when the defendant was on the 
witness stand; that the defendant never stressed any par¬ 
ticular part of his statement, but talked in practically a 
monotone. 

On redirect examination witness stated, upon his recol¬ 
lection being refreshed, that the defendant did not interrupt 
the proceedings except in reply to a question of the Coroner, 
when he was asked if he wanted to make a statement, and 
was advised that he did not have to unless he wished; to 
which Smith replied ‘ ‘ I have nothing to say, except what 
I would say with reference to Steele, the witness who was 
just on the stand.” 

On recross examination witness was asked if he was in 
error when he had stated that the defendant had inter¬ 
rupted the proceedings, to which he replied that his memory 
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i 

was not very clear as to the occurrence, but that he did 
recall now that the Coroner had addressed the defendant, 
after Steele had completed his testimony. Witness stated 
that he had seen -witnesses testify at the Morgue; 
84 that after refreshing his recollection he believed the 
defendant had stated that Steele was ruining his 
daughter, or words to that effect. Whereuponj the follow¬ 
ing occurred: I 

[ 

“Mr. Collins: If Your Honor please, at this tjme, in -view 
of what has transpired in the way of questioning, I offer 
page 23 of the official transcript of the testimony and oc¬ 
currences at the District Morgue on Septembeir 28 of this 
year. 

“Mr. Kelly: Oh, I object to that. 

“Mr. Collins: And I only offer the last page|as it covers 
the very incident that the witness has beenj questioned 
about. ’ ’ 

This was objected to, on the ground that it did not prove 
anything, because the witness was put on the stand to 
testify with respect to his opinion of the defendant’s mental 
condition, and that opinion must have been bajsed on what 
was in the witness’ mind; and that, regardless!of what the 
record showed, the witness had previously testified that 
there had been an unusual occurrence, an occui^rence .which 
he had not witnessed before, despite the fact ^that he had 
been at the Morgue on about a hundred occasions; and that, 
even if the record showed that nothing out of ihe ordinary 
had happened, this was not in the officer’s minjd, and could 
not have been one of the things on which l|e based his 
opinion that the defendant was of sound mind, I 

Whereupon the following occurred: 

“The Court: Well now, I will ask one more jiuestion and 
make a ruling. Will you question the Officer’s statement at 
any time, either by proof or by way of argument, to the 
effect that the defendant did not say anythipg until the 
Coroner spoke? | 

“Mr. Kelly: Do you say ‘will I question that statement?’ 

“The Court: Yes. The Officer has testified, in answer to 
other questions of Mr. Collins, that the defendant did not 
speak at the inquest until the Coroner asked him a question. 


j 
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or made a statement that ‘you may make any statement 
you please.’ Are you questioning the officer’s accuracy in 
that respect? 

85 “Mr. Kelly: Well, offhand I do not know whether 
I will use that argument or not, but if it occurs to 
me I think I would. 

“The Court: Then I will overrule the objection. 

“Mr. Kellv: And Your Honor will allow me an excep¬ 
tion. ’ ’ 

Whereupon the following statement was read: 

“The Coroner: I intended to do that. Stand up, Mr. 
Smith. 

“(Franklin Ellsworth Smith arose.) 

“The Coroner: What is your full name? 

“Franklin Ellsworth Smith (by Mr. Smith). 

“The Coroner: 

“Q. Mr. Smith, you appreciate the fact that this is not 
the trial of the case. It is simply an inquiry of a coroner’s 
jury. 

“Mr. Smith: Yes sir. 

“The Coroner: Now, it is your privilege to make a state¬ 
ment if you wish, on the stand. 

“Mr. Smith: Yes. 

“The Coroner: But it is my duty to warn you that any¬ 
thing you say will be used for or against you. It isn’t 
obligatory. 

“Mr. Smith: It isn’t any use to make a statement. This 
statement has been read. 

“The Coroner: You subscribe to that before this Court? 

“Mr. Smith: Yes. 

“The Coroner: That is all. 

“Mr. Smith: Except—the remarks I could make in ref¬ 
erence to Mr. Steele, I don’t think that would help here. 
I guess that had better vrait until the trial. 

“The Coroner: I imagine so. 

“Mr. Smith: Simply showing the kind of a man he is. 

“The Coroner: Don’t try to answer anything he said. 
He is supposed to be off the stand. 

“Mr. Smith: That is all I wanted to say. 
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“The Coroner: That is all.” 

86 Whereupon Edward Grant Tumure |;estified that 
he was a Guard at the District jail, and had observed 

the defendant since his incarceration; that from his ob¬ 
servation of the defendant he believed him to be of sound 
mind. 

Thereupon Dr. D. Percy Hickling testified | that he was 
and had been a District Alienist for about fourteen years, 
and had been a practicing physician for about forty-four 
years, and that for the past fifteen or sixteen ^years he had 
specialized in diseases of the nervous system; that he had 
been a clinical professor of that branch in I the Medical 
School of Georgetown University; had been lin charge of 
the Psycopathic Ward of Gallinger Hospital, also connected 
with Providence and Georgetown University hospitals, and 
had testified in Court many times; that on Sleptember 28, 
1928, he made a physical and mental examiijiation of the 
defendant. I 

Whereupon the following occurred: i 

1 

(By Mr. Collins:) 

“Q., Doctor, will you tell us the mental exabaination that 
you made of this defendant on that occasion ?| 

“Mr. Kelly: I object, if Your Honor please. I object to 
it on the ground that this man was treatijag him as a 
physician, and that there was a confidential relationship 
between the two, and I object to it. | 

“Mr. Collins: Mr. Kelly forgets Section 1078 of the Code. 

“Mr. Kelly: No I do not forget Section 1078 of the Code, 
but I submit, if Your Honor please, that that! Section 1073 
of the Code which says that the relations bet\^een the phy¬ 
sician and patient are confidential, makes the exception in 
cases of homicide, or where the ends of public justice re¬ 
quire it. I submit that that does not refer tp an examina¬ 
tion of the defendant, but refers to sucjh matters as, 

87 for instance, a Coroner or somebody testifying with 
respect to the cause of death, or something that may 

have affected the deceased, and for the sake |of the record 
I make that objection to this testimony. 

“The Court: Overruled. I 

“Mr. Kelly: Your Honor will allow me an exception.” 
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Witness further testified that the examination was made 
at the request of the District Attorney’s office; that he ad¬ 
vised the defendant that he was so making this examina¬ 
tion; and that anjdhing the defendant told him would be 
used against him; that at first the defendant had told the 
witness that he did not want to incriminate himself, but 
that the defendant then told him that he, the defendant, did 
not believe there was anything wrong with him; and that 
he had killed his daughter on the impulse of the moment; 
that the witness seemed very anxious to tell about the event 
in practically the same knowledge as had been used on the 
witness stand by the defendant; that the witness under¬ 
stood thoroughly every question asked, seemed rather 
serious and also depressed; that the depression was a 
natural thing to expect under the circumstances; that he 
showed no retardation indicative of a mental disease; that 
his memory was remarkably good; that defendant had no 
hallucinations, illusions or delusions; that the defendant 
was not subnormal mentally; did not appear excited; that, 
as a result of his examination, he found no evidence what¬ 
ever of insanitv, and the witness believed the defendant 
responsible for his actions; that the witness was present 
when the so-called hj^pothetical question was submitted to 
the defense Doctors, and taking into consideration the ex¬ 
amination of the defendant which he had made on two oc¬ 
casions, as well as the hypothetical question, he still be¬ 
lieved the defendant to be of sound mind; that the defend¬ 
ant appreciated the difference between right and wrong; 

likewise appreciated the nature and quality of the 
88 act he had committed, and had the will and abilitv 
to refrain from doing the act. Witness stated that, 
if a person is of unsound mind and was studied sufficiently, 
he could be classified into one of the general classifications 
of insanity. 

On cross examination witness stated that he first exam¬ 
ined the defendant two days after the death of defendant’s 
daughter; and again examined defendant on October 4; both 
times at the request of the United States Attorney’s office. 

Thereupon the witness was asked whether he thought 
there was something wrong mentally with the defendant, 
to which he replied: 
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“When we look at his history, and the facts tjiat we have, 
as I say, it is unthinkable that we, in our sound ^ind, would 
do the things that he has done. It is, in fact, liepugnant to 
most of us. Now, then, to attempt to study hiih, as I did— 
he is not classified amongst the insane or psychiatric. He 
is not normal. He belongs to that large class wihich neither 
are sound or insane.” 

I 

The witness then stated that he would place the defendant 
in what is known as a ‘constitutional psychopathic state’, 
although the defendant did not fit very accurately. 

Witness further stated that the only liistor}^ of the case 
he obtained was from the defendant. He further testified 
that the hypothetical question propounded to defense Doc¬ 
tors was not sufficiently complete to enable hint to form an 
opinion based on that question, independent of any exami¬ 
nation; that, in the opinion of the witness, masturbation 
commencing at the age of 13, continuing on an average four 
or five times a week, through childhood, and up until about 
the age of fifty, on an average of three o rfour times a week, 
would not have any more effect on a man’s mental condition 
than would sexual intercourse; that masturbation did not 
cause insanity, and that the continued |:iractice of it 
89 was not an evidence of insanity; that, iii the opinion 
of the witness, from his observation there was a 
smaller percentage of masturbators at St. Elizabeth’s hos¬ 
pital than the percentage on the outside; that the witness 
did not know how many masturbators, or th^ percentage 
of them, were in St. Elizabeth’s, nor did he know the per¬ 
centage on the outside; that continual self-abuse by the 
defendant, and his relations with his daughtejl-, would not 
be considered normal, but did not indicate insanity; that 
the defendant’s conduct in having immoral relations with 
his own daughter, and at the same time warning her against 
having relations with other men because such conduct 
would be wrong, would not indicate insanity or the defend¬ 
ant; that the defendant’s continued relations with his 
daughter after having been discovred by his wille, and after 
having on three separate occasions promise^ to refrain 
from these relations, together with his other conduct, did 
not indicate insanity, to the witness; that the further fact, 
when he first questioned the defendant, and the defendant 
told him he did not care to say anything, or make any 
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statement that would incriminate him, and was then told 
that he would not have to, and in the very next answer 
seemed very anxious to talk to him, did not indicate to the 
witness anything being wrong with the defendant’s mental 
condition. 

I 

Witness further testified that he did not know of any 
constitutional psycopath being at St. Elizabeth’s hospital; 
that witness had not personally made a physical examina¬ 
tion, but had it made by a physician stationed at the jail; 
that he had heard of certain peculiarities of hand shale that 
insane persons have, but that he did not shake hands with 
the defendant to make such a test, to the best of his knowl¬ 
edge ; that a blood test had been made of the defendant, and 
a report was made of it; that the defendant had told him 
about contracting a venereal disease; but, as defendant had 
stated he had been cured, he did not examine him for that; 

that as a result of his examination on September 28 
90 he was of the opinion that defendant was of sound 
mind; that the examination of October 4 took about 
20 minutes, and consisted especially of an inquiry as to 
any mental or nervous diseases in any of the defendant’s 
ancestors; that the conduct of the defendant in attending 
daily meetings of the Salvation Army over a period of six 
years would not be an evidence of insanity to him; that it 
might be explained by the attractiveness of the services, 
and by the additional reason that the defendant was in 
love with a person whom he could see by frequent attend¬ 
ance at these meetings; he further stated that, even though 
the defendant may have attended these meetings for a 
period of three years prior to meeting his wife, while it 
might be explained as unusual, it could not be considered 
abnormal; that defendant’s conduct at work, his singing, 
and beating on the desk, would not be regarded by him as 
a symptom of insanity, nor would the additional fact that 
he had quit his employment because he was receiving too 
much salary, be evidence of insanity; that while the witness, 
from his experience, would regard the conduct of the de¬ 
fendant in attending moving picture shows after he had 
killed his daughter as being unusual, he did not consider 
it as an evidence of insanity; that it was conduct that might 
be indulged in either by a normal or by an abnormal person, 
or by a sane or insane person. 
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Thereupon the witness stated that he believed he had 
testified in every case which had come under tjie notice of 
the District Attorney’s office, where the question of insanity 
had been raised, for the last twenty years. | 

Whereupon the following occurred: I 

(By Mr. Kelly:) 


“Q. Of all the cases you have testified in for the District 
Attorney’s office. Doctor, have you, in any casq where you 
were sent down by the District Attorney to examine a de¬ 
fendant, testified that the defendant was’of unbound mind? 
A. I have. 

“ Q. In what eases ? I 


91 “Mr. Collins: I do not think that qjiestion is a 
proper question.” | 

Whereupon counsel stated that his purpose ifi asking the 
question, as well as the preceding question, was to show the 
interest that the witness would necessarily haVe, from the 
very fact that he was testifying from the Government side 
of the case. 

Thereupon the Court sustained the object- of the District 
Attorney, and ordered the preceding question and answer 
stricken out on the ground that it was incompetent, imma¬ 
terial and irrelevant. To this ruling of the Coiirt exception 
was taken. : 

Whereupon Dr. Arthur P. Noyes testified ihat he was 
First Assistant Physician at St. Elizabeth’s Hospital, hav¬ 
ing held that position since 1920; that he haji graduated 
from Medical School in 1906, was engaged in the general 
practice of medicine until 1915 in New Yorkj in 1916 he 
became Assistant Medical Officer at the Boston Psycopathie 
hospital, and in 1917 became Chief Executive Officer, until 
his removal to Washington; that while he w^s connected 
with the Boston Psycopathie hospital he was assistant in 
Psychiatry in Harvard Medical School; and Jbie was also 
the author of a book on Psychiatry; that he had heard the 
defendant testify and had heard the hypothetical question 
propounded to the defense Doctors; that in his opinion it 
would be impossible for him to state whethet or not the 
defendant was of sound or unsound mind frojn the hypo- 
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thetical question alone, because the question did not contain 
sufficient data for him to arrive at any conclusion. He fur¬ 
ther stated that, considering the hypothetical question, the 
so-called peculiarities of the defendant from the testimony 
of other witnesses, and based upon his examination of the 
defendant for about two hours while the defendant was 
testifying in Court, it was his opinion that the defendant 
■was of sound mind; that he nevertheless believed that he 
should say that he did think the defendant had a dis- 
92 torted type of personality, although he believed him 
not to be insane, either from the medical or legal 
standpoint; that the witness believed that at the time of 
the commission of the offense the defendant knew the differ¬ 
ence between right and wrong, and that he appreciated the 
nature and quality of his acts. 

Whereupon the following question was asked? 

By Mr. Collins: 

“Q. I ask you whether or not you believe that at that 
time he had the ability to refrain from doing wrong, con¬ 
ceding the right and not doing wrong? A. I think that is 
a metaphysical question in the way it is put, and difficult to 
answer. 

“Q. But you do say that at that time he did have an ap¬ 
preciation of the nature and quality of his acts? A. Un¬ 
doubtedly, in my mind. ’ ’ 

Upon cross examination witness stated that it would be 
difficult say if, after the commencement of the act, the de¬ 
fendant was in such a mental state that he could discontinue 
it; but that, from a legal viewpoint, he would say that the 
defendant was able to; but that there were some mental 
aspects which, as far as the witness knew, the law disre¬ 
gards ; and for that reason the witness was in doubt; the 
witness was then asked by the Court whether, before the 
defendant started the commission of the act, he believed 
the defendant could have controlled himself; to which he 
replied that there was no question in his mind but what the 
defendant could have. 

Witness further testified that even though the defendant 
may have been in a high pitch of excitement he still be¬ 
lieved he could have refrained from grabbing his daughter; 
that by the term “distorted personality” the witness meant 
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that the mental, moral and social characteristics of the de¬ 
fendant had all departed from the average of humanity; 
that the witness would not classify the defendant as be¬ 
longing in the constitutional psycopathid state, nor 
93 would he classify him as a constitutional jpsycopath; 

that in the opinion of the witness continual masturba¬ 
tion does not produce weakness of mind. 


Whereupon the Government rested its case. ' 

Thereupon the defendant rested its case. 

Whereupon the following prayers were offeijed, and ac¬ 
tion, as noted on the said prayers, was taken bjr the Court. 


Government Prayer No. One. 


The jury are instructed that the term “insanity” as used 
in this defense means such a perverted and deranged con¬ 
dition of the mental and moral faculties as tio render a 
person incapable of distinguishing between right! and wrong, 
or unconscious at the time of the nature of the aCt he is com¬ 
mitting. 

(Kevised and granted.) 

Government Prayer No. One. \ 


The jury are instructed that the term insanity as used 
in this defense means that the defendant was laboring under 
such a defect of reason from disease of the mind as not 
to know the nature and quality of the act he w^s doing; or 
if he did know it that he did not know he was djoing wrong. 

(Granted. Exception.) | 

Government Prayer No. Two. i 

I 

I • , 

The jury are instructed that while they mqst acquit if 
they have a reasonable doubt as to defendant’s sanity, yet, 
the burden of proof is on the defendant to establish the fact 
of insanity. I 

I 

(Refused.) ! 


I 

I 

I 


6-^951a 


I 
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Government Prayer No. Three. 

The jury are instructed that the law does not recognize 
emotional insanity as a defense against a charge of homi¬ 
cide. 

(Granted. Exception.) 

Government Prayer No. Four. 

The jury are instructed that wickedness and immorality 
are not insanity and no matter how vile a man may be, he 
is not to be exculpated and freed from punishment simply 
because he is shown to be enormously bad. 

(Granted.) 

Government Prayer No. Five. 

The jury are instructed that mere moral weakness does 
not excuse a jierson from the consequences of a homicide. 

(Granted.) 


Government Prayer No. Six. 

The jury are instructed that if they find that the defend¬ 
ant was sane up to the time of the committing of the crime, 
and sane immediately thereafter, he is presumed to have 
been sane when the crime was committed. 

(Granted.) 


Government Prayer No. Seven. 

The jury are instructed that insanity cannot be inferred 
from mere circumstances of atrocity and depravity attend¬ 
ing the commission of the crime. 

(Granted. Exception.) 

95 Government Prayer No. Eight. 

The jury are instructed that they should bear in mind 
that passion is not insanity; that a man who permits him¬ 
self to be worked up to a paroxysm of passion by any 
cause or causes whatever, and, in such a condition, commits 
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I 

a crime, is not insane and is as responsible for a crime com¬ 
mitted while he is in such condition as he is if done while 
he is calmer. | 

(Granted. Exception.) ! 

I 

I 

I 

Government Prayer No. Nine. | 

I 

The jury are instructed that in determining the defend¬ 
ant’s mental condition at the time of the commission of the 
crime charged, they should look to the entire Evidence as 
offered by both the Government and by the defense. 

(Granted.) 

Government Prayer No. Ten. | 

The jury are instructed that when the law i excuses an 
individual for his crime, because of his inabilitv to control 
his will with reference to the doing or not ddiug of the 
particular act, it does not mean a mere inability to resist 
an impulse growing out of mere anger, wickediness, or de¬ 
pravity, and the like, but it must be the product or result 
of a diseased mind. 

(Refused.) | 

Defendant’s Prayer #1. 

The jury are instructed that if they believe fi*om the evi¬ 
dence adduced by the defendant that he was insane at the 
time of the alleged act, then it develops upon the prosecu¬ 
tion to establish his sanity beyond a reasonable doubt. 

(Withdrawn.) 

96 Defendant’s Prayer #2. 

The jury are instructed that if after a consideration of 
the whole evidence they have a reasonable doubt upon the 
question of the sanity of the defendant at the time he did 
the killing, it is their duty to resolve that doubt in his favor 
and render a verdict of Not Guilty by reason 6f insanity. 

(Granted.) 


i 

I 

I 

I 
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Defendant’s Prayer #3. 

The jury are instructed that if they believe from the evi¬ 
dence that at the time of committing the acts charged in 
the indictment the defendant was suffering from such a per¬ 
verted and deranged condition of his mental faculties as 
rendered him incapable of distinguishing between right 
and wrong, or unconscious at such time of the nature of 
the act charged in the indictment while committing same, 
or where, though conscious of them and able to distin¬ 
guish between right and wrong, and to know the acts were 
wrong, yet his will, the governing power of his mind, was, 
otherwise than voluntarily, so completely destroyed that 
his action was not subject to it but beyond his control, it 
will be their duty to acquit the defendant and in such case 
their verdict should be not guilty. 

(Refused. Exception,) 

97 Thereupon arguments were made on behalf of the 
Government and the defendant by the respective 
counsel. 

Thereupon the Judge charged the jury as follows: 

The Court (Mr. Chief Justice McCoy): Gentlemen of 
the jury, you must presume the innocence of this defend¬ 
ant of the crime charged in the indictment until you reach 
the conclusion, on a consideration of all the evidence in the 
case, of his guilt beyond a reasonable doubt, if you do reach 
that conclusion. Having reached it, the presumption of 
innocence, of course, disappears from the case. 

The burden of proof is upon the Government to satisfy 
you beyond a reasonable doubt of the criminal responsi¬ 
bility for the acts charged in the indictment; and as a part 
of that burden of proof you must be satisfied beyond a 
reasonable doubt that what the defendant did, he did with 
a sound mind, as I shall define the question of soundness 
of mind later on in this charge. 

I shall probably say to you as I go along, “if you find 
such and such to have been the fact.” Of course I always 
mean, if you find it beyond a reasonable doubt; although 
I shall not repeat that phrase “reasonable doubt.” 
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Under the evidence in the case it is possible for yon to 
find anyone of four verdicts—a verdict of guilty of murder 
in the first degree; a verdict of guiltj’^ of miirder in the 
second degree; a verdict of not guilty; a verdict of not 
guilty, because of insanity. 

If the last mentioned should be your verdict, that, of 
course, should be stated by you in rendering the verdict not 
guilty, because of insanity. I 

If you shall find the defendant guilty you must specify 
under which of the three counts of the indictmient you find 
him guilty; and having found him guilty under one count 
of the indictment, you should find him not ^ilty under 

the other two counts. i 

98 The first count of the indictment changes that the 
crime was committed by strangulation, j 

The second count in the indictment charges that it was 
committed by suffocation. 

The third count in the indictment charges | that it was 
committed by strangulation and suffocation. | 

You should determine bv which of those three methods 

^ I 

it was committed. I 

It was committed by one of them. It was Committed by 
strangulation if strangulation was the immediate and sole 
cause of the death. It was committed by duffocation if 
suffocation was the immediate and sold cause 'of the death. 
It was committed by suffocation and strangulation if those 
two things immediately contributed to the ileath of the 
decedent. 

It therefore becomes necessary for me to define to you— 
and I shall do so as briefly as may be, to avoi(^ confusion— 
the two offenses one of which you may find tjhe defendant 
to be guilty of under this indictment as I haye stated. 

The first that I mentioned was the offense jof murder in 
the first degree. That is defined for us by statute, and this 
is what the definition of Murder in the First Degree is for 
the purpose of this case: | 

“Whoever, being of sound mind and discretion, pur¬ 
posely and of deliberate and premeditated malice, kills an¬ 
other, is guilty of Murder in the First Degree.” 

The question of whether or not the defendant is of sound 
mind or was at the time he committed this Crime is some¬ 
thing that I am going to give you some law about later. 
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The state says “purposely.” That means intentionally. 
It says “with malice.” Malice is to be inferred from his 
act of killing another person intentionally and without jus¬ 
tification or excuse. So if you find that the killing 
99 was either without justification or excuse and was 
purposely done, you should infer that it was mali¬ 
ciously done. 

The other two elements of the crime as defined in this 
statute are that there must be deliberation and premedita¬ 
tion in the doing of it. Those words are practically 
svnonvmous with each other. “Deliberate” means to 
weigh a thing mentally; that is to say, “shall I do it or 
shan’t I do it?” 

“Premeditate” means to think about a thing for the 
purpose of determining whether it shall be done by the in¬ 
dividual who does the thinking, or not. 

So, before you can find the defendant guilty, you must 
find that the killing was done deliberately and premedi- 
tatedly. The law does not undertake to say how long be¬ 
fore the doing of the killing a defendant must have delib¬ 
erated or premeditated. It might be a week, it might be 
a day, it might be an hour, it might be a minute or less 
than a minute, provided the jury can say that there was a 
sufficient consideration of the act involving deliberation 
and premeditation and then the doing of the deed followed 
upon those two mental operations which I say are the same 
mental operations. 

Suppose, however, you are not satisfied on the evidence 
beyond a reasonable doubt that the defendant is guilty of 
murder in the first degree. Then you should consider 
whether he is guilty of murder in the second degree; and 
murder in the second degree is defined by the statute as 
follows: 

“Whoever, 'with malice aforethought, kills another, is 
guilty of murder in the second degree.” 

Malice, within the definition here, may be of two kinds: 
what is known as actual malice, that is to say, an actual 
feeling of ill-will towards the person who was killed; or it 
may be known as implied malice, something that the 
100 jury is to infer from the circumstances under which 
the killing was done. Implied malice is malice which 
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the jury, as I say, maw infer from what it beliel’es to be the 
attitude of the mind of the person who did the'killing when 
he did it; that is to say, he may not have beenj actuated by 
actual malice towards the person killed, but tihe jury may 
find from the circumstances of the killing that at the time 
it was done the person doing it showed utter depravity of 
heart and utter disregard of the rights of others, so that 
no matter what the consequences of the act which he was 
about to perform might be, the defendant was utterly re¬ 
gardless of his social obligation towards the person Mlled. 

So, as I say, the statutory definition of rnurder in the 
second degree would be satisfied by the finding of actual 
malice towards the person or malice to be inferred from 
the condition of heart and mind such as that jwhich I have 
described to you. 

The statute also says “aforethought.” 0[f course the 
word “aforethought” ordinarily would be talken to mean 
“thought of beforehand,” just as the words “deliber¬ 
ated” and “premeditated” mean “thought; of before¬ 
hand;” but that is not so in the same sense of a second 
degree murder as it is of first degree murder. 

In first degree murder the jury must find deliberation, 
an interval of deliberation before the commission of the 
offense; but in second degree murder an act i^ said to have 
been done with malice aforethought if the thinking and the 
doing were practically simultaneous. Of course the think¬ 
ing has to precede the doing; but if they are practically 
simultaneous, that satisfied the definition of the statute as 
being malice aforethought. 

And that is true of what I have said about iihplied malice. 
It indicates a condition of the mind so that the doing and 
the condition of the mind may almost be shid to be ex¬ 
isting simultaneously at the time the act was done. 

As I say, you may find a verdict of i^ot Guilty of 
101 any crime, provided you have any reasonable doubt 
as to the defendant’s having been guflty of either 
of the two crimes which I have just defined, j 

There is another verdict which you may re^ch, and that 
is the verdict of Not Guilty by reason of i insanity—in¬ 
sanity existing at the time of the doing of the act, as the 
community could not contemplate that a persoh who was in¬ 
sane within the definition of the law at the time of doing 
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the act should be found guilty of doing that act, and there¬ 
fore punished for something that he did at a time when he 
was not mentally responsible. 

Now just a word about the expert testimony in the case. 
It has been said in summing up, on both sides, that you 
gentlemen do not have to take the opinions of the experts 
on either side; that is to say, that an opinion given by an 
expert is a fact in the case, like other facts which the jury 
may weigh and find to be a good opinion or a bad opinion, 
and accordingly, as they find one or the other, give weight 
to it. So there is nothing binding in the opinion of an ex¬ 
pert upon the jury. It is simply to be considered with the 
other facts, and what weight you will give to it will depend 
upon what you have observed of the experts and what you 
believe to be their qualifications in the matter of expert 
knowledge to reach sound conclusions, and what you think 
of the conclusions which they have presented to you as 
their conclusions. 

I think it is just as well, notwithstanding the fact that the 
definition of such insanity as excuses a man from the conse¬ 
quences of his act is a very simple/ definition, to say to the 
jury what that kind of insanity is not, and I instruct you 
that wickedness and immorality are not insanity, and no 
matter how vile a man may be, he is not to be exculpated 
and freed from punishment simply because he is shown to 
be enormously bad. 

You are instructed that mere moral weakness does not 
excuse a person from the consequences of a homi- 
102 cide; mere moral weakness not being insanity. 

You are instructed that insanity cannot be in¬ 
ferred from mere circumstances of atrocity and depravity 
attending the commission of the crime. 

You are instructed that you should bear in mind that pas¬ 
sion is not insanity; that a man who permits himself to 
be worked up to a paroxysm of passion by any cause or 
causes whatever, and, in such a condition, commits a crime, 
is not insane and is as responsible for a crime committed 
while he is in such condition as he is if done while he is 
calmer. 

You are instructed that the law does not recognize emo¬ 
tional insanity as a defense against the charge of homicide. 
That is, merely because a man’s emotions are stirred, and. 
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being stirred, does a thing, is no excuse for t^e doing of 
that thing if the thing is wrong. ^ j 

You are instructed that if you find that th^ defendant 
was, up to the time of committing the crime, sane, and sane 
immediately thereafter, he is presumed to have been sane 
when the crime was committed. i 

In other words, we do not recognize any such thing as 
what at one time was commonly referred to hs a “brain 
storm” as an excuse for the commission of criine, or what 
at some time in the past has been referred to as temporary 
insanity; that is, insanity while the act was being done, 
although immediately before the act was done! and imme¬ 
diately after, the person was of perfectly sound mind. 

I want to tell you what the legal definition of sanity and 
insanity is in connection with the charge of the; commission 
of a crime. 

That is the definition by which you and I are both bound. 
I want to say to you that a person may be insane and crimi¬ 
nally responsible, just as a person may be insane and civilly 
responsible for that which he does. These are the 
103 limits within which the jury must act in this case. 

You are instructed that the term “insanity” as 
used in this defense means that you must findj, before you 
may reach a verdict of Not Guilty because of Insanity, that 
the defendant was laboring under such a defect of reason 
from disease of the mind as not to know the nature and 
quality of what he was doing—that is to say, not to know 
what he was doing—or, if he did know it, thait he did not 
know that he was doing wrong. 

If you have no reasonable doubt but that the defendant 
did know what he was doing, the nature and t]|ie quality of 
what he was doing, and if you have no reasonable doubt 
but that he did know that he was doing wrong, then you 
may not find a verdict of Not Guilty because of ilnsanity, be¬ 
cause if he did know what he was doing, if he did know 
what he was doing, was wrong, then in the eyes of the law 
he as a man of sound mind and legally responsible for what 
he was doing. | 

The question of motive has been argued. It:is not neces¬ 
sary that the Government, as a part of its cash, should sat¬ 
isfy you that there was a motive for the cdmmission of 

7—4951a i 
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the crime charged. If you are satisfied and do find that 
there was a motive, that, of course, is something that you 
may consider on the question of premeditation and de¬ 
liberation in connection, of course, with the other facts in 
the case. The absence of a motive, if you cannot find any 
motive, is also something which you may consider on the 
side of the defendant. 

Now, gentlemen, it goes without saying that in deter¬ 
mining any question which I have submitted to you in this 
case it should be determined upon a consideration of all the 
evidence in the case. 

Mr. Kelly. I want to take an exception to Your Honor’s 
statement wherein Your Honor said that a man may be in¬ 
sane and still criminally responsible. I want to take ex¬ 
ception to that; and I want to ask Your Honor at this time 
to explain to the jury the effect of a verdict of Not Guilty 
by reason of Insanity. I did not mention it in my 
104 argument. I did not know whether I had the right 
to. 

The Court: I do not thin k the jury is concerned with the 
effect of any verdict that it may reach in the case. What¬ 
ever the verdict carries with it is something which the 
statute provides, and it is for the jury solely to consider 
the question of guilt; and then the statute says what shall 
happen in case of a verdict of Guilty. 

Mr. Kelly: But in case of a verdict of Not Guilty by rea¬ 
son of Insanity—that is the thought, in view of the fact 
that there is a statute dealing with that particular sub¬ 
ject. 

The Court: I think that brings into the case something 
that only the law is concerned with, not before a verdict 
but merely afterwards. 

Mr. Kelly: May I have an exception. Your Honor? 

The Court: Yes.” 

The foregoing is the substance of all of the testimony 
bearing upon the exceptions herein reserved on behalf of 
the defendant. 

And thereupon, and as all of said exceptions were duly 
entered upon the minutes of the Court, before the jury 
retired to consider of its verdict, and because the matters 
and things hereinbefore recited are not matters of record. 
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in order to make the same a part of the record herein, 
which is hereby ordered, so that the defendant may have 
his case reviewed on appeal, the defendant, by his attorney, 
moves the Court to sign and seal this, his bill of exceptions^ 
to have th^ same force and effect as if each and every one 
of said exceptions had been separately signed] and sealed 
which motion is granted by the Court 5 and there- 

105 upon the defendant tenders this, his bijll of excep¬ 
tions, and requests the Court to sign seal the 

same, which is accordingly done, nunc pro tupc, this 25th 
day of March, 1929. 

WALTEK F. MdCOY, 

Chief Justice. 

No objections. 

W. H. COLLINS, ! 

Asst. U. 8. Atty. \ 

Service of a copy of the foregoing Bill of! Exceptions 

acknowledged this 5 day of February, 1929. ^ 

LEO A. ROVEE, 

Y., I 

JJ. S\ Attorney. 

106 [Endorsed:] Criminal. No. 47410. lifnited States 
vs. Franklin Ellsworth Smith, Defendant. Bill of 

Exceptions. E. Russell Kelly, Attorney and Counsellor at 
Law, 406 Fifth Street, N. W., Washington, D. C. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 4951. Franklin E. Smith, appellant, vs. lilnited States 
of America. Court of Appeals, District of Columbia. Filed 
Apr. 29, 1929. Henry W. Hodges, Clerk. ; 
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